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Treas. Reg. Section 25.2511-1(a)
Transfers in general

(a) The gift tax applies to a transfer by way of gift whether the transfer is in trust or otherwise,
whether the gift is direct or indirect, and whether the property is real or personal, tangible or
intangible. For example, a taxable transfer may be effected by the creation of a trust, the
forgiving of a debt, the assignment of a judgment, the assignment of the benefits of an insurance
policy, or the transfer of cash, certificates of deposit, or Federal, State or municipal bonds.
Statutory provisions which exempt bonds, notes, bills and certificates of indebtedness of the
Federal Government or its agencies and the interest thereon from taxation are not applicable to
the gift tax, since the gift tax is an excise tax on the transfer, and is not a tax on the subject of the

gift.

(b) In the case of a gift by a nonresident not a citizen of the United States-

(©)

(1) If the gift was made on or after January 1, 1967, by a donor who was not an expatriate
to whom section 2501(a)(2) was inapplicable on the date of the gift by reason of section
2501(a)(3) and paragraph (a)(3) of §25.2501-1, or

(2) If the gift was made before January 1, 1967, by a donor who was not engaged in
business in the United States during the calendar year in which the gift was made,

the gift tax applies only if the gift consisted of real property or tangible personal property
situated within the United States at the time of the transfer. See §§ 25.2501-1 and
25.2511-3.

(1) The gift tax also applies to gifts indirectly made. Thus, any transaction in which an
interest in property is gratuitously passed or conferred upon another, regardless of the
means or device employed, constitutes a gift subject to tax. See further §25.2512-8
relating to transfers for insufficient consideration. However, in the case of a transfer
creating an interest in property (within the meaning of §25.2518-2(¢c)(3) and (c)(4)) made
after December 31, 1976, this paragraph (c)(1) shall not apply to the donee if, as a result
of a qualified disclaimer by the donee, the interest passes to a different donee. Nor shall it
apply to a donor if, as a result of a qualified disclaimer by the donee, a completed transfer
of an interest in property is not effected. See section 2518 and the corresponding
regulations for rules relating to a qualified disclaimer.

(2) In the case of taxable transfers creating an interest in the person disclaiming made
before January 1, 1977, where the law governing the administration of the decedent's
estate gives a beneficiary, heir, or next-of-kin a right completely and unqualifiedly to
refuse to accept ownership of property transferred from a decedent (whether the transfer
is effected by the decedent's will or by the law of descent and distribution), a refusal to
accept ownership does not constitute the making of a gift if the refusal is made within a
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reasonable time after knowledge of the existence of the transfer. The refusal must be
unequivocal and effective under the local law. There can be no refusal of ownership of
property after its acceptance. In the absence of the facts to the contrary, if a person fails
to refuse to accept a transfer to him of ownership of a decedent's property within a
reasonable time after learning of the existence of the transfer, he will be presumed to
have accepted the property. Where the local law does not permit such a refusal, any
disposition by the beneficiary, heir, or next-of-kin whereby ownership is transferred
gratuitously to another constitutes the making of a gift by the beneficiary, heir, or next-
of-kin. In any case where a refusal is purported to relate to only a part of the property, the
determination of whether or not there has been a complete and unqualified refusal to
accept ownership will depend on all of the facts and circumstances in each particular
case, taking into account the recognition and effectiveness of such a purported refusal
under the local law. In illustration, if Blackacre was devised to A under the decedent's
will (which also provided that all lapsed legacies and devises shall go to B, the residuary
beneficiary), and under the local law A could refuse to accept ownership in which case
title would be considered as never having passed to A, A's refusal to accept Blackacre
within a reasonable time of learning of a devise will not constitute the making of a gift by
A to B. However, if a decedent who owned Greenacre died intestate with C and D as his
only heirs, and under local law the heir of a decedent cannot, by refusal to accept, prevent
himself from becoming an owner of intestate property, any gratuitous disposition by C
(by whatever term it is known) whereby he gives up his ownership of a portion of
Greenacre and D acquires the whole thereof constitutes the making of a gift by C to D.

(3) The fourth sentence of paragraph (c)(1) of this section is applicable for transfers
creating an interest to be disclaimed made on or after December 31, 1997.

(d) If a joint income tax return is filed by a husband and wife for a taxable year, the payment by
one spouse of all or part of the income tax liability for such year is not treated as resulting in a
transfer which is subject to gift tax. The same rule is applicable to the payment of gift tax for a
"calendar period" [as defined in §25.2502-1(c)(1)] in the case of a husband and wife who have
consented to have the gifts made considered as made half by each of them in accordance with the
provisions of section 2513.

(e) If a donor transfers by gift less than his entire interest in property, the gift tax is applicable to
the interest transferred. The tax is applicable, for example, to the transfer of an undivided half
interest in property, or to the transfer of a life estate when the grantor retains the remainder
interest, or vice versa. However, if the donor's retained interest is not susceptible of measurement
on the basis of generally accepted valuation principles, the gift tax is applicable to the entire
value of the property subject to the gift. Thus, if a donor, aged 65 years, transfers a life estate in
property to A, aged 25 years, with remainder to A's issue, or in default of issue, with reversion to
the donor, the gift tax will normally be applicable to the entire value of the property.

(f) If a donor is the owner of only a limited interest in property, and transfers his entire interest,
the interest is in every case to be valued by the rules set forth in §§25.2512-1 through 25.2512-7.
If the interest is a remainder or reversion or other future interest, it is to be valued on the basis of
actuarial principles set forth in §25.2412-5, or if it is not susceptible of valuation in that manner,
in accordance with the principles set forth in §25.2512-1.
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(1) Donative intent on the part of the transferor is not an essential element in the
application of the gift tax to the transfer. The application of the tax is based on the
objective facts of the transfer and the circumstances under which it is made, rather than
on the subjective motives of the donor. However, there are certain types of transfers to
which the tax is not applicable. It is applicable only to a transfer of a beneficial interest in
property. It is not applicable to a transfer of bare legal title to a trustee. A transfer by a
trustee of trust property in which he has no beneficial interest does not constitute a gift by
the trustee (but such a transfer may constitute a gift by the creator of the trust, if until the
transfer he had the power to change the beneficiaries by amending or revoking the trust).
The gift tax is not applicable to a transfer for a full and adequate consideration in money
or money's worth, or to ordinary business transactions, described in §25.2512-8.

(2) If a trustee has a beneficial interest in trust property, a transfer of the property by the
trustee is not a taxable transfer if it is made pursuant to a fiduciary power the exercise or
nonexercise of which is limited by a reasonably fixed or ascertainable standard which is
set forth in the trust instrument. A clearly measurable standard under which the holder of
a power is legally accountable is such a standard for this purpose. For instance, a power
to distribute corpus for the education, support, maintenance, or health of the beneficiary;
for his reasonable support and comfort; to enable him to maintain his accustomed
standard of living; or to meet an emergency, would be such a standard. However, a power
to distribute corpus for the pleasure, desire, or happiness of a beneficiary is not such a
standard. The entire context of a provision of a trust instrument granting a power must be
considered in determining whether the power is limited by a reasonably definite standard.
For example, if a trust instrument provides that the determination of the trustee shall be
conclusive with respect to the exercise or nonexercise of a power, the power is not
limited by a reasonably definite standard. However, the fact that the governing instrument
is phrased in discretionary terms is not in itself an indication that no such standard exists.

(h) The following are examples of transactions resulting in taxable gifts and in each case it is

assumed that the transfers were not made for an adequate and full consideration in money or

money's worth:
(1) A transfer of property by a corporation to B is a gift to B from the stockholders of the
corporation. If B himself is a stockholder, the transfer is a gift to him from the other
stockholders but only to the extent it exceeds B's own interest in such amount as a
shareholder. A transfer of property by B to a corporation generally represents gifts by B
to the other individual shareholders of the corporation to the extent of their proportionate
interests in the corporation. However, there may be an exception to this rule, such as a
transfer made by an individual to a charitable, public, political or similar organization
which may constitute a gift to the organization as a single entity, depending upon the
facts and circumstances in the particular case.

(2) The transfer of property to B if there is imposed upon B the obligation of paying a
commensurate annuity to C is a gift to C.

(3) The payment of money or the transfer of property to B in consideration of B's promise
to render a service to C is a gift to C, or to both B and C, depending on whether the
service to be rendered to C is or is not an adequate and full consideration in money or
money's worth for that which is received by B. See section 2512(b) and the regulations
thereunder.



(4) If A creates a joint bank account for himself and B (or a similar type of ownership by
which A can regain the entire fund without B's consent), there is a gift to B when B draws
upon the account for his own benefit, to the extent of the amount drawn without any
obligation to account for a part of the proceeds to A. Similarly, if A purchases a United
States savings bond registered as payable to "A or B," there is a gift to B when B
surrenders the bond for cash without any obligation to account for a part of the proceeds
to A.

(5) If A with his own funds purchases property and has the title conveyed to himself and
B as joint owners, with rights of survivorship (other than a joint ownership described in
example (4)) but which rights may be defeated by either party severing his interest, there
is a gift to B in the amount of half the value of the property. However, see §25.2515-1
relative to the creation of a joint tenancy (or tenancy by the entirety) between husband
and wife in real property with rights of survivorship which, unless the donor elects
otherwise is not considered as a transfer includible for Federal gift tax purposes at the
time of the creation of the joint tenancy. See §25.2515-2 with respect to determining the
extent to which the creation of a tenancy by the entirety constitutes a taxable gift if the
donor elects to have the creation of the tenancy so treated. See also §25.2523(d)-1 with
respect to the marital deduction allowed in the case of the creation of a joint tenancy or a
tenancy by the entirety.

(6) If A is possessed of a vested remainder interest in property, subject to being divested
only in the event he should fail to survive one or more individuals or the happening of
some other event, an irrevocable assignment of all or any part of his interest would result
in a transfer includible for Federal gift tax purposes. See especially §25.2512-5 for the
valuation of an interest of this type.

(7) If A, without retaining a power to revoke the trust or to change the beneficial interests
therein, transfers property in trust whereby B is to receive the income for life and at his
death the trust is to terminate and the corpus is to be returned to A, provided A survives,
but if A predeceases B the corpus is to pass to C, A has made a gift equal to the total
value of the property less the value of his retained interest. See §25.2512-5 for the
valuation of the donor's retained interest.

(8) If the insured purchases a life insurance policy, or pays a premium on a previously
issued policy, the proceeds of which are payable to a beneficiary or beneficiaries other
than his estate, and with respect to which the insured retains no reversionary interest in
himself or his estate and no power to revest the economic benefits in himself or his estate
or to change the beneficiaries or their proportionate benefits (or if the insured
relinquishes by assignment, by designation of a new beneficiary or otherwise, every such
power that was retained in a previously issued policy), the insured has made a gift of the
value of the policy, or to the extent of the premium paid, even though the right of the
assignee or beneficiary to receive the benefits is conditioned upon his surviving the
insured. For the valuation of life insurance policies see §25.2512-6.

(9) Where property held by a husband and wife as community property is used to
purchase insurance upon the husband's life and a third person is revocably designated as
beneficiary and under the State law the husband's death is considered to make absolute



the transfer by the wife, there is a gift by the wife at the time of the husband's death of
half the amount of the proceeds of such insurance.

(10) If under a pension plan (pursuant to which he has an unqualified right to an annuity)
an employee has an option to take either a retirement annuity for himself alone or a
smaller annuity for himself with a survivorship annuity payable to his wife, an
irrevocable election by the employee to take the reduced annuity in order that an annuity
may be paid, after the employee's death, to his wife results in the making of a gift.
However, see section 2517 and the regulations thereunder for the exemption from gift tax
of amounts attributable to employers' contributions under qualified plans and certain
other contracts.



