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Reg. Section 1.1031(k)-1(b)
Treatment of deferred exchanges.

(a) Overview. This section provides rules for the application of section 1031 and the regulations
thereunder in the case of a "deferred exchange." For purposes of section 1031 and this section, a
deferred exchange is defined as an exchange in which, pursuant to an agreement, the taxpayer
transfers property held for productive use in a trade or business or for investment (the
"relinquished property™) and subsequently receives property to be held either for productive use
in a trade or business or for investment (the "replacement property™). In the case of a deferred
exchange, if the requirements set forth in paragraphs (b), (c), and (d) of this section (relating to
identification and receipt of replacement property) are not satisfied, the replacement property
received by the taxpayer will be treated as property which is not of a like kind to the relinquished
property. In order to constitute a deferred exchange, the transaction must be an exchange (i.e., a
transfer of property for property, as distinguished from a transfer of property for money). For
example, a sale of property followed by a purchase of property of a like kind does not qualify for
nonrecognition of gain or loss under section 1031 regardless of whether the identification and
receipt requirements of section 1031(a)(3) and paragraphs (b), (c), and (d) of this section are
satisfied. The transfer of relinquished property in a deferred exchange is not within the
provisions of section 1031(a) if, as part of the consideration, the taxpayer receives money or
property which does not meet the requirements of section 1031(a), but the transfer, if otherwise
qualified, will be within the provisions of either section 1031(b) or (c). See §1.1031(a)-1(a)(2).
In addition, in the case of a transfer of relinquished property in a deferred exchange, gain or loss
may be recognized if the taxpayer actually or constructively receives money or property which
does not meet the requirements of section 1031(a) before the taxpayer actually receives like-kind
replacement property. If the taxpayer actually or constructively receives money or property
which does not meet the requirements of section 1031(a) in the full amount of the consideration
for the relinquished property, the transaction will constitute a sale, and not a deferred exchange,
even though the taxpayer may ultimately receive like-kind replacement property. For purposes of
this section, property which does not meet the requirements of section 1031(a) (whether by being
described in section 1031(a)(2) or otherwise) is referred to as "other property.” For rules
regarding actual and constructive receipt, and safe harbors therefrom, see paragraphs (f) and (g),
respectively, of this section. For rules regarding the determination of gain or loss recognized and
the basis of property received in a deferred exchange, see paragraph (j) of this section.

(b) Identification and receipt requirements.
(1) In general. In the case of a deferred exchange, any replacement property received by
the taxpayer will be treated as property which is not of a like kind to the relinquished
property if-
(i) The replacement property is not "identified" before the end of the
"Identification period," or
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(if) The identified replacement property is not received before the end of the
"exchange period."”

(2)1dentification period and exchange period.
(1) The identification period begins on the date the taxpayer transfers the
relinquished property and ends at midnight on the 45th day thereafter.

(i) The exchange period begins on the date the taxpayer transfers the relinquished
property and ends at midnight on the earlier of the 180th day thereafter or the due
date (including extensions) for the taxpayer's return of the tax imposed by chapter
1 of subtitle A of the Code for the taxable year in which the transfer of the
relinquished property occurs.

(i) If, as part of the same deferred exchange, the taxpayer transfers more than
one relinquished property and the relinquished properties are transferred on
different dates, the identification period and the exchange period are determined
by reference to the earliest date on which any of the properties are transferred.

(iv) For purposes of this paragraph (b)(2), property is transferred when the
property is disposed of within the meaning of section 1001(a).

(3)Example. This paragraph (b) may be illustrated by the following example.

Example.
(i) M is a corporation that files its Federal income tax return on a calendar year
basis. M and C enter into an agreement for an exchange of property that requires
M to transfer property X to C. Under the agreement, M is to identify like-kind
replacement property which C is required to purchase and to transfer to M. M
transfers property X to C on November 16, 1992.
(i1) The identification period ends at midnight on December 31, 1992, the day
which is 45 days after the date of transfer of property X. The exchange period
ends at midnight on March 15, 1993, the due date for M's Federal income tax
return for the taxable year in which M transferred property X. However, if M is
allowed the automatic six-month extension for filing its tax return, the exchange
period ends at midnight on May 15, 1993, the day which is 180 days after the date
of transfer of property X.

(c)ldentification of replacement property before the end of the identification period.
(1)In general. For purposes of paragraph (b)(1)(i) of this section (relating to the
identification requirement), replacement property is identified before the end of the
identification period only if the requirements of this paragraph (c) are satisfied with
respect to the replacement property. However, any replacement property that is received
by the taxpayer before the end of the identification period will in all events be treated as
identified before the end of the identification period.

(2)Manner of identifying replacement property. Replacement property is identified only
if it is designated as replacement property in a written document signed by the taxpayer
and hand delivered, mailed, telecopied, or otherwise sent before the end of the
identification period to either-



(1) The person obligated to transfer the replacement property to the taxpayer
(regardless of whether that person is a disqualified person as defined in paragraph
(K) of this section); or

(it) Any other person involved in the exchange other than the taxpayer or a
disqualified person (as defined in paragraph (k) of this section).

Examples of persons involved in the exchange include any of the parties to the
exchange, an intermediary, an escrow agent, and a title company. An
identification of replacement property made in a written agreement for the
exchange of properties signed by all parties thereto before the end of the
identification period will be treated as satisfying the requirements of this

paragraph (c)(2).

(3)Description of replacement property. Replacement property is identified only if it is
unambiguously described in the written document or agreement. Real property generally
is unambiguously described if it is described by a legal description, street address, or
distinguishable name (e.g., the Mayfair Apartment Building). Personal property generally
is unambiguously described if it is described by a specific description of the particular
type of property. For example, a truck generally is unambiguously described if it is
described by a specific make, model, and year.

(4)Alternative and multiple properties.
(i) The taxpayer may identify more than one replacement property. Regardless of
the number of relinquished properties transferred by the taxpayer as part of the
same deferred exchange, the maximum number of replacement properties that the
taxpayer may identify is-
(A) Three properties without regard to the fair market values of the
properties (the "3-property rule™), or

(B) Any number of properties as long as their aggregate fair market value
as of the end of the identification period does not exceed 200 percent of
the aggregate fair market value of all the relinquished properties as of the
date the relinquished properties were transferred by the taxpayer (the
"200-percent rule™).

(ii) If, as of the end of the identification period, the taxpayer has identified more
properties as replacement properties than permitted by paragraph (c)(4)(i) of this
section, the taxpayer is treated as if no replacement property had been identified.
The preceding sentence will not apply, however, and an identification satisfying
the requirements of paragraph (c)(4)(i) of this section will be considered made,
with respect to-

(A) Any replacement property received by the taxpayer before the end of

the identification period, and

(B) Any replacement property identified before the end of the
identification period and received before the end of the exchange period,
but only if the taxpayer receives before the end of the exchange period
identified replacement property the fair market value of which is at least



95 percent of the aggregate fair market value of all identified replacement
properties (the "95-percent rule™).
For this purpose, the fair market value of each identified replacement property is
determined as of the earlier of the date the property is received by the taxpayer or
the last day of the exchange period.

(iii) For purposes of applying the 3-property rule, the 200-percent rule, and the
95-percent rule, all identifications of replacement property, other than
identifications of replacement property that have been revoked in the manner
provided in paragraph (c)(6) of this section, are taken into account. For example,
if, in a deferred exchange, B transfers property X with a fair market value of
$100,000 to C and B receives like-kind property Y with a fair market value of
$50,000 before the end of the identification period, under paragraph (c)(1) of this
section, property Y is treated as identified by reason of being received before the
end of the identification period. Thus, under paragraph (c)(4)(i) of this section, B
may identify either two additional replacement properties of any fair market value
or any number of additional replacement properties as long as the aggregate fair
market value of the additional replacement properties does not exceed $150,000.

(5)Incidental property disregarded.
(i) Solely for purposes of applying this paragraph (c), property that is incidental to
a larger item of property is not treated as property that is separate from the larger
item of property. Property is incidental to a larger item of property if-
(A) In standard commercial transactions, the property is typically
transferred together with the larger item of property, and

(B) The aggregate fair market value of all of the incidental property does
not exceed 15 percent of the aggregate fair market value of the larger item
of property.

(i) This paragraph (c)(5) may be illustrated by the following examples.

Example (1). For purposes of paragraph (c) of this section, a spare tire and tool kit
will not be treated as separate property from a truck with a fair market value of
$10,000, if the aggregate fair market value of the spare tire and tool kit does not
exceed $1,500. For purposes of the 3-property rule, the truck, spare tire, and tool
kit are treated as 1 property. Moreover, for purposes of paragraph (c)(3) of this
section (relating to the description of replacement property), the truck, spare tire,
and tool kit are all considered to be unambiguously described if the make, model,
and year of the truck are specified, even if no reference is made to the spare tire
and tool kit.

Example (2). For purposes of paragraph (c) of this section, furniture, laundry
machines, and other miscellaneous items of personal property will not be treated
as separate property from an apartment building with a fair market value of
$1,000,000, if the aggregate fair market value of the furniture, laundry machines,
and other personal property does not exceed $150,000. For purposes of the 3-
property rule, the apartment building, furniture, laundry machines, and other
personal property are treated as 1 property. Moreover, for purposes of paragraph



(c)(3) of this section (relating to the description of replacement property), the
apartment building, furniture, laundry machines, and other personal property are
all considered to be unambiguously described if the legal description, street
address, or distinguishable name of the apartment building is specified, even if no
reference is made to the furniture, laundry machines, and other personal property.

(6)Revocation of identification. An identification of replacement property may be
revoked at any time before the end of the identification period. An identification of
replacement property is revoked only if the revocation is made in a written document
signed by the taxpayer and hand delivered, mailed, telecopied, or otherwise sent before
the end of the identification period to the person to whom the identification of the
replacement property was sent. An identification of replacement property that is made in
a written agreement for the exchange of properties is treated as revoked only if the
revocation is made in a written amendment to the agreement or in a written document
signed by the taxpayer and hand delivered, mailed, telecopied, or otherwise sent before
the end of the identification period to all of the parties to the agreement.

(7)Examples. This paragraph (c) may be illustrated by the following examples. Unless
otherwise provided in an example, the following facts are assumed: B, a calendar year
taxpayer, and C agree to enter into a deferred exchange. Pursuant to their agreement, B
transfers real property X to C on May 17, 1991. Real property X, which has been held by
B for investment, is unencumbered and has a fair market value on May 17, 1991, of
$100,000. On or before July 1, 1991 (the end of the identification period), B is to identify
replacement property that is of a like kind to real property X. On or before November 13,
1991 (the end of the exchange period), C is required to purchase the property identified
by B and to transfer that property to B. To the extent the fair market value of the
replacement property transferred to B is greater or less than the fair market value of real
property X, either B or C, as applicable, will make up the difference by paying cash to the
other party after the date the replacement property is received by B. No replacement
property is identified in the agreement. When subsequently identified, the replacement
property is described by legal description and is of a like kind to real property X
(determined without regard to section 1031(a)(3) and this section). B intends to hold the
replacement property received for investment.

Example (1).

(1) On July 2, 1991, B identifies real property E as replacement property by designating
real property E as replacement property in a written document signed by B and personally
delivered to C.

(i1) Because the identification was made after the end of the identification period,
pursuant to paragraph (b)(1)(i) of this section (relating to the identification requirement),
real property E is treated as property which is not of a like kind to real property X.

Example (2).

(i) C is a corporation of which 20 percent of the outstanding stock is owned by B. On
July 1, 1991, B identifies real property F as replacement property by designating real
property F as replacement property in a written document signed by B and mailed to C.
(ii) Because C is the person obligated to transfer the replacement property to B, real
property F is identified before the end of the identification period. The fact that C is a



"disqualified person™ as defined in paragraph (k) of this section does not change this
result.

(iii) Real property F would also have been treated as identified before the end of the
identification period if, instead of sending the identification to C, B had designated real
property F as replacement property in a written agreement for the exchange of properties
signed by all parties thereto on or before July 1, 1991.

Example (3).

(i) On June 3, 1991, B identifies the replacement property as "unimproved land located in
Hood County with a fair market value not to exceed $100,000." The designation is made
in a written document signed by B and personally delivered to C. On July 8, 1991, B and
C agree that real property G is the property described in the June 3, 1991 document.

(i) Because real property G was not unambiguously described before the end of the
identification period, no replacement property is identified before the end of the
identification period.

Example (4).

(i) On June 28, 1991, B identifies real properties H, J, and K as replacement properties by
designating these properties as replacement properties in a written document signed by B
and personally delivered to C. The written document provides that by August 1, 1991, B
will orally inform C which of the identified properties C is to transfer to B. As of July 1,
1991, the fair market values of real properties H, J, and K are $75,000, $100,000, and
$125,000, respectively.

(i) Because B did not identify more than three properties as replacement properties, the
requirements of the 3-property rule are satisfied, and real properties H, J, and K are all
identified before the end of the identification period.

Example (5).

(1) On May 17, 1991, B identifies real properties L, M, N, and P as replacement
properties by designating these properties as replacement properties in a written
document signed by B and personally delivered to C. The written document provides that
by July 2, 1991, B will orally inform C which of the identified properties C is to transfer
to B. As of July 1, 1991, the fair market values of real properties L, M, N, and P are
$30,000, $40,000, $50,000, and $60,000, respectively.

(ii) Although B identified more than three properties as replacement properties, the
aggregate fair market value of the identified properties as of the end of the identification
period ($180,000) did not exceed 200 percent of the aggregate fair market value of real
property X (200% x $100,000 = $200,000). Therefore, the requirements of the 200-
percent rule are satisfied, and real properties L, M, N, and P are all identified before the
end of the identification period.

Example (6).

(1) On June 21, 1991, B identifies real properties Q, R, and S as replacement properties by
designating these properties as replacement properties in a written document signed by B
and mailed to C. On June 24, 1991, B identifies real properties T and U as replacement
properties in a written document signed by B and mailed to C. On June 28, 1991, B
revokes the identification of real properties Q and R in a written document signed by B
and personally delivered to C.



(i) B has revoked the identification of real properties Q and R in the manner provided by
paragraph (c)(6) of this section. Identifications of replacement property that have been
revoked in the manner provided by paragraph (c)(6) of this section are not taken into
account for purposes of applying the 3-property rule. Thus, as of June 28, 1991, B has
identified only replacement properties S, T, and U for purposes of the 3-property rule.
Because B did not identify more than three properties as replacement properties for
purposes of the 3-property rule, the requirements of that rule are satisfied, and real
properties S, T, and U are all identified before the end of the identification period.

Example (7).

(1) On May 20, 1991, B identifies real properties V and W as replacement properties by
designating these properties as replacement properties in a written document signed by B
and personally delivered to C. On June 4, 1991, B identifies real properties Y and Z as
replacement properties in the same manner. On June 5, 1991, B telephones C and orally
revokes the identification of real properties V and W. As of July 1, 1991, the fair market
values of real properties V, W, Y, and Z are $50,000, $70,000, $90,000, and $100,000,
respectively. On July 31, 1991, C purchases real property Y and Z and transfers them to
B.

(ii) Pursuant to paragraph (c)(6) of this section (relating to revocation of identification),
the oral revocation of the identification of real properties VV and W is invalid. Thus, the
identification of real properties V and W is taken into account for purposes of
determining whether the requirements of paragraph (c)(4) of this section (relating to the
identification of alternative and multiple properties) are satisfied. Because B identified
more than three properties and the aggregate fair market value of the identified properties
as of the end of the identification period ($310,000) exceeds 200 percent of the fair
market value of real property X (200% x $100,000 = $200,000), the requirements of
paragraph (c)(4) of this section are not satisfied, and B is treated as if B did not identify
any replacement property.



