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118TH CONGRESS REPT. 118–353 " ! HOUSE OF REPRESENTATIVES 2d Session Part 1 

TAX RELIEF FOR AMERICAN FAMILIES AND WORKERS 
ACT OF 2024 

JANUARY 23, 2024.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 

Mr. SMITH of Missouri, from the Committee on Ways and Means, 
submitted the following 

R E P O R T 

together with 

ADDITIONAL VIEWS 

[To accompany H.R. 7024] 

The Committee on Ways and Means, to whom was referred the 
bill (H.R. 7024) to make improvements to the child tax credit, to 
provide tax incentives to promote economic growth, to provide spe-
cial rules for the taxation of certain residents of Taiwan with in-
come from sources within the United States, to provide tax relief 
with respect to certain Federal disasters, to make improvements to 
the low-income housing tax credit, and for other purposes, having 
considered the same, reports favorably thereon with an amendment 
and recommends that the bill as amended do pass. 

The amendment is as follows: 
Strike all after the enacting clause and insert the following: 

SECTION 1. SHORT TITLE; TABLE OF CONTENTS; ETC. 

(a) SHORT TITLE.—This Act may be cited as the ‘‘Tax Relief for American Families 
and Workers Act of 2024’’. 

(b) AMENDMENT OF 1986 CODE.—Except as otherwise expressly provided, when-
ever in this Act an amendment or repeal is expressed in terms of an amendment 
to, or repeal of, a section or other provision, the reference shall be considered to be 
made to a section or other provision of the Internal Revenue Code of 1986. 

(c) TABLE OF CONTENTS.—The table of contents of this Act is as follows: 
Sec. 1. Short title; table of contents; etc. 

TITLE I—TAX RELIEF FOR WORKING FAMILIES 

Sec. 101. Per-child calculation of refundable portion of child tax credit. 
Sec. 102. Increase in refundable portion. 
Sec. 103. Inflation of credit amount. 
Sec. 104. Rule for determination of earned income. 
Sec. 105. Special rule for certain early-filed 2023 returns. 
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2 

TITLE II—AMERICAN INNOVATION AND GROWTH 

Sec. 201. Deduction for domestic research and experimental expenditures. 
Sec. 202. Extension of allowance for depreciation, amortization, or depletion in determining the limitation on 

business interest. 
Sec. 203. Extension of 100 percent bonus depreciation. 
Sec. 204. Increase in limitations on expensing of depreciable business assets. 

TITLE III—INCREASING GLOBAL COMPETITIVENESS 

Subtitle A—United States-Taiwan Expedited Double-Tax Relief Act 

Sec. 301. Short title. 
Sec. 302. Special rules for taxation of certain residents of Taiwan. 

Subtitle B—United States-Taiwan Tax Agreement Authorization Act 

Sec. 311. Short title. 
Sec. 312. Definitions. 
Sec. 313. Authorization to negotiate and enter into agreement. 
Sec. 314. Consultations with Congress. 
Sec. 315. Approval and implementation of agreement. 
Sec. 316. Submission to Congress of agreement and implementation policy. 
Sec. 317. Consideration of approval legislation and implementing legislation. 
Sec. 318. Relationship of agreement to Internal Revenue Code of 1986. 
Sec. 319. Authorization of subsequent tax agreements relative to Taiwan. 
Sec. 320. United States treatment of double taxation matters with respect to Taiwan. 

TITLE IV—ASSISTANCE FOR DISASTER-IMPACTED COMMUNITIES 

Sec. 401. Short title. 
Sec. 402. Extension of rules for treatment of certain disaster-related personal casualty losses. 
Sec. 403. Exclusion from gross income for compensation for losses or damages resulting from certain wildfires. 
Sec. 404. East Palestine disaster relief payments. 

TITLE V—MORE AFFORDABLE HOUSING 

Sec. 501. State housing credit ceiling increase for low-income housing credit. 
Sec. 502. Tax-exempt bond financing requirement. 

TITLE VI—TAX ADMINISTRATION AND ELIMINATING FRAUD 

Sec. 601. Increase in threshold for requiring information reporting with respect to certain payees. 
Sec. 602. Enforcement provisions with respect to COVID-related employee retention credits. 

TITLE I—TAX RELIEF FOR WORKING FAMILIES 

SEC. 101. PER-CHILD CALCULATION OF REFUNDABLE PORTION OF CHILD TAX CREDIT. 

(a) IN GENERAL.—Subparagraph (A) of section 24(h)(5) is amended to read as fol-
lows: 

‘‘(A) IN GENERAL.—In applying subsection (d)— 
‘‘(i) the amount determined under paragraph (1)(A) of such subsection 

with respect to any qualifying child shall not exceed $1,400, and such 
paragraph shall be applied without regard to paragraph (4) of this sub-
section, and 

‘‘(ii) paragraph (1)(B) of such subsection shall be applied by multi-
plying each of— 

‘‘(I) the amount determined under clause (i) thereof, and 
‘‘(II) the excess determined under clause (ii) thereof, 

by the number of qualifying children of the taxpayer.’’. 
(b) CONFORMING AMENDMENT.—The heading of paragraph (5) of section 24(h) is 

amended by striking ‘‘MAXIMUM AMOUNT OF’’ and inserting ‘‘SPECIAL RULES FOR’’. 
(c) EFFECTIVE DATE.—The amendments made by this section shall apply to tax-

able years beginning after December 31, 2022. 
SEC. 102. INCREASE IN REFUNDABLE PORTION. 

(a) IN GENERAL.—Paragraph (5) of section 24(h) is amended by redesignating sub-
paragraph (B) as subparagraph (C) and by inserting after subparagraph (A) the fol-
lowing new subparagraph: 

‘‘(B) AMOUNTS FOR 2023, 2024, AND 2025.—In the case of a taxable year be-
ginning after 2022, subparagraph (A) shall be applied by substituting for 
‘$1,400’— 

‘‘(i) in the case of taxable year 2023, ‘$1,800’, 
‘‘(ii) in the case of taxable year 2024, ‘$1,900’, and 
‘‘(iii) in the case of taxable year 2025, ‘$2,000’.’’. 

(b) CONFORMING AMENDMENT.—Subparagraph (C) of section 24(h)(5), as redesig-
nated by subsection (a), is amended by inserting ‘‘and before 2023’’ after ‘‘2018’’. 

(c) EFFECTIVE DATE.—The amendments made by this section shall apply to tax-
able years beginning after December 31, 2022. 
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SEC. 103. INFLATION OF CREDIT AMOUNT. 

(a) IN GENERAL.—Paragraph (2) of section 24(h) is amended— 
(1) by striking ‘‘AMOUNT.—Subsection’’ and inserting ‘‘AMOUNT.— 

‘‘(A) IN GENERAL.—Subsection’’, and 
(2) by adding at the end the following new subparagraph: 

‘‘(B) ADJUSTMENT FOR INFLATION.—In the case of a taxable year begin-
ning after 2023, the $2,000 amounts in subparagraph (A) and paragraph 
(5)(B)(iii) shall each be increased by an amount equal to— 

‘‘(i) such dollar amount, multiplied by 
‘‘(ii) the cost-of-living adjustment determined under section 1(f)(3) for 

the calendar year in which the taxable year begins, determined by sub-
stituting ‘2022’ for ‘2016’ in subparagraph (A)(ii) thereof. 

If any increase under this clause is not a multiple of $100, such increase 
shall be rounded to the next lowest multiple of $100.’’. 

(b) EFFECTIVE DATE.—The amendments made by this section shall apply to tax-
able years beginning after December 31, 2023. 
SEC. 104. RULE FOR DETERMINATION OF EARNED INCOME. 

(a) IN GENERAL.—Paragraph (6) of section 24(h) of the Internal Revenue Code of 
1986 is amended— 

(1) by striking ‘‘CREDIT.—Subsection’’ and inserting ‘‘CREDIT.— 
‘‘(A) IN GENERAL.—Subsection’’, and 

(2) by adding at the end the following new subparagraphs 
‘‘(B) RULE FOR DETERMINATION OF EARNED INCOME.— 

‘‘(i) IN GENERAL.—In the case of a taxable year beginning after 2023, 
if the earned income of the taxpayer for such taxable year is less than 
the earned income of the taxpayer for the preceding taxable year, sub-
section (d)(1)(B)(i) may, at the election of the taxpayer, be applied by 
substituting— 

‘‘(I) the earned income for such preceding taxable year, for 
‘‘(II) the earned income for the current taxable year. 

‘‘(ii) APPLICATION TO JOINT RETURNS.—For purposes of clause (i), in 
the case of a joint return, the earned income of the taxpayer for the 
preceding taxable year shall be the sum of the earned income of each 
spouse for such preceding taxable year.’’. 

(b) ERRORS TREATED AS MATHEMATICAL ERRORS.—Paragraph (2) of section 6213(g) 
of the Internal Revenue Code of 1986 is amended by striking ‘‘and’’ at the end of 
subparagraph (U), by striking the period at the end of subparagraph (V) and insert-
ing ‘‘, and’’, and by inserting after subparagraph (V) the following new subpara-
graph: 

‘‘(W) in the case of a taxpayer electing the application of section 
24(h)(6)(B) for any taxable year, an entry on a return of earned income pur-
suant to such section which is inconsistent with the amount of such earned 
income determined by the Secretary for the preceding taxable year.’’. 

(c) EFFECTIVE DATE.—The amendments made by this section shall apply to tax-
able years beginning after December 31, 2023. 
SEC. 105. SPECIAL RULE FOR CERTAIN EARLY-FILED 2023 RETURNS. 

In the case of an individual who claims, on the taxpayer’s return of tax for the 
first taxable year beginning after December 31, 2022, a credit under section 24 of 
the Internal Revenue Code of 1986 which is determined without regard to the 
amendments made by sections 101 and 102 of this Act, the Secretary of the Treas-
ury (or the Secretary’s delegate) shall, to the maximum extent practicable— 

(1) redetermine the amount of such credit (after taking into account such 
amendments) on the basis of the information provided by the taxpayer on such 
return, and 

(2) to the extent that such redetermination results in an overpayment of tax, 
credit or refund such overpayment as expeditiously as possible. 

TITLE II—AMERICAN INNOVATION AND 
GROWTH 

SEC. 201. DEDUCTION FOR DOMESTIC RESEARCH AND EXPERIMENTAL EXPENDITURES. 

(a) DELAY OF AMORTIZATION OF DOMESTIC RESEARCH AND EXPERIMENTAL EXPEND-
ITURES.—Section 174 is amended by adding at the end the following new subsection: 

‘‘(e) SUSPENSION OF APPLICATION OF SECTION TO DOMESTIC RESEARCH AND EXPER-
IMENTAL EXPENDITURES.—In the case of any domestic research or experimental ex-
penditures (as defined in section 174A(b)), this section— 
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‘‘(1) shall apply to such expenditures paid or incurred in taxable years begin-
ning after December 31, 2025, and 

‘‘(2) shall not apply to such expenditures paid or incurred in taxable years be-
ginning on or before such date.’’. 

(b) REINSTATEMENT OF EXPENSING FOR DOMESTIC RESEARCH AND EXPERIMENTAL 
EXPENDITURES.—Part VI of subchapter B of chapter 1 is amended by inserting after 
section 174 the following new section: 
‘‘SEC. 174A. TEMPORARY RULES FOR DOMESTIC RESEARCH AND EXPERIMENTAL EXPENDI-

TURES. 

‘‘(a) TREATMENT AS EXPENSES.—Notwithstanding section 263, there shall be al-
lowed as a deduction any domestic research or experimental expenditures which are 
paid or incurred by the taxpayer during the taxable year. 

‘‘(b) DOMESTIC RESEARCH OR EXPERIMENTAL EXPENDITURES.—For purposes of this 
section, the term ‘domestic research or experimental expenditures’ means research 
or experimental expenditures paid or incurred by the taxpayer in connection with 
the taxpayer’s trade or business other than such expenditures which are attrib-
utable to foreign research (within the meaning of section 41(d)(4)(F)). 

‘‘(c) AMORTIZATION OF CERTAIN DOMESTIC RESEARCH AND EXPERIMENTAL EXPENDI-
TURES.— 

‘‘(1) IN GENERAL.—At the election of the taxpayer, made in accordance with 
regulations or other guidance provided by the Secretary, in the case of domestic 
research or experimental expenditures which would (but for subsection (a)) be 
chargeable to capital account but not chargeable to property of a character 
which is subject to the allowance under section 167 (relating to allowance for 
depreciation, etc.) or section 611 (relating to allowance for depletion), subsection 
(a) shall not apply and the taxpayer shall— 

‘‘(A) charge such expenditures to capital account, and 
‘‘(B) be allowed an amortization deduction of such expenditures ratably 

over such period of not less than 60 months as may be selected by the tax-
payer (beginning with the month in which the taxpayer first realizes bene-
fits from such expenditures). 

‘‘(2) TIME FOR AND SCOPE OF ELECTION.—The election provided by paragraph 
(1) may be made for any taxable year, but only if made not later than the time 
prescribed by law for filing the return for such taxable year (including exten-
sions thereof). The method so elected, and the period selected by the taxpayer, 
shall be adhered to in computing taxable income for the taxable year for which 
the election is made and for all subsequent taxable years unless, with the ap-
proval of the Secretary, a change to a different method (or to a different period) 
is authorized with respect to part or all of such expenditures. The election shall 
not apply to any expenditure paid or incurred during any taxable year before 
the taxable year for which the taxpayer makes the election. 

‘‘(d) ELECTION TO CAPITALIZE EXPENSES.—In the case of a taxpayer which elects 
(at such time and in such manner as the Secretary may provide) the application of 
this subsection, subsections (a) and (c) shall not apply and domestic research or ex-
perimental expenditures shall be chargeable to capital account. Such election shall 
not apply to any expenditure paid or incurred during any taxable year before the 
taxable year for which the taxpayer makes the election and may be made with re-
spect to part of the expenditures paid or incurred during any taxable year only with 
the approval of the Secretary. 

‘‘(e) SPECIAL RULES.— 
‘‘(1) LAND AND OTHER PROPERTY.—This section shall not apply to any expendi-

ture for the acquisition or improvement of land, or for the acquisition or im-
provement of property to be used in connection with the research or experimen-
tation and of a character which is subject to the allowance under section 167 
(relating to allowance for depreciation, etc.) or section 611 (relating to allowance 
for depletion); but for purposes of this section allowances under section 167, and 
allowances under section 611, shall be considered as expenditures. 

‘‘(2) EXPLORATION EXPENDITURES.—This section shall not apply to any expend-
iture paid or incurred for the purpose of ascertaining the existence, location, ex-
tent, or quality of any deposit of ore or other mineral (including oil and gas). 

‘‘(3) SOFTWARE DEVELOPMENT.—For purposes of this section, any amount paid 
or incurred in connection with the development of any software shall be treated 
as a research or experimental expenditure. 

‘‘(f) TERMINATION.— 
‘‘(1) IN GENERAL.—This section shall not apply to amounts paid or incurred 

in taxable years beginning after December 31, 2025. 
‘‘(2) CHANGE IN METHOD OF ACCOUNTING.—In the case of a taxpayer’s first 

taxable year beginning after December 31, 2025, paragraph (1) (and the cor-
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responding application of section 174) shall be treated as a change in method 
of accounting for purposes of section 481 and— 

‘‘(A) such change shall be treated as initiated by the taxpayer, 
‘‘(B) such change shall be treated as made with the consent of the Sec-

retary, and 
‘‘(C) such change shall be applied only on a cut-off basis for any domestic 

research or experimental expenditures paid or incurred in taxable years be-
ginning after December 31, 2025, and no adjustment under section 481(a) 
shall be made.’’. 

(c) COORDINATION WITH CERTAIN OTHER PROVISIONS.— 
(1) RESEARCH CREDIT.— 

(A) Section 41(d)(1)(A) is amended by inserting ‘‘or domestic research or 
experimental expenditures under section 174A’’ after ‘‘section 174’’. 

(B) Section 280C(c)(1) is amended to read as follows: 
‘‘(1) IN GENERAL.—The domestic research or experimental expenditures other-

wise taken into account under section 174 or 174A (as the case may be) shall 
be reduced by the amount of the credit allowed under section 41(a).’’. 

(2) AMT ADJUSTMENT.—Section 56(b)(2) is amended by striking ‘‘174(a)’’ each 
place it appears and inserting ‘‘174A(a)’’. 

(3) OPTIONAL 10-YEAR WRITEOFF.—Section 59(e)(2)(B) is amended by striking 
‘‘section 174(a) (relating to research and experimental expenditures)’’ and in-
serting ‘‘section 174A(a) (relating to temporary rules for domestic research and 
experimental expenditures)’’. 

(4) QUALIFIED SMALL ISSUE BONDS.—Section 144(a)(4)(C)(iv) is amended by 
striking ‘‘174(a)’’ and inserting ‘‘174A(a)’’. 

(5) START-UP EXPENDITURES.—Section 195(c)(1) is amended by striking ‘‘or 
174’’ in the last sentence and inserting ‘‘174, or 174A’’. 

(6) CAPITAL EXPENDITURES.— 
(A) Section 263(a)(1)(B) is amended by inserting ‘‘ or 174A’’ after ‘‘174’’. 
(B) Section 263A(c)(2) is amended by inserting ‘‘or 174A’’ after ‘‘174’’. 

(7) ACTIVE BUSINESS COMPUTER SOFTWARE ROYALTIES.—Section 543(d)(4)(A)(i) 
is amended by inserting ‘‘174A,’’ after ‘‘174,’’. 

(8) SOURCE RULES.—Section 864(g)(2) is amended in the last sentence— 
(A) by striking ‘‘treated as deferred expenses under subsection (b) of sec-

tion 174’’ and inserting ‘‘allowed as an amortization deduction under section 
174(a) or section 174A(c),’’, and 

(B) by striking ‘‘such subsection’’ and inserting ‘‘such section (as the case 
may be)’’. 

(9) BASIS ADJUSTMENT.—Section 1016(a)(14) is amended by striking ‘‘deduc-
tions as deferred expenses under section 174(b)(1) (relating to research and ex-
perimental expenditures)’’ and inserting ‘‘deductions under section 174 or 
174A’’. 

(10) SMALL BUSINESS STOCK.—Section 1202(e)(2)(B) is amended by striking 
‘‘research and experimental expenditures under section 174’’ and inserting 
‘‘specified research or experimental expenditures under section 174 or domestic 
research or experimental expenditures under section 174A’’. 

(d) CONFORMING AMENDMENTS.— 
(1) Section 13206 of Public Law 115–97 is amended by striking subsection (b) 

(relating to change in method of accounting). 
(2) The table of sections for part VI of subchapter B of chapter 1 is amended 

by inserting after the item relating to section 174 the following new item: 
‘‘Sec. 174A. Temporary rules for domestic research and experimental expenditures.’’. 

(e) EFFECTIVE DATE.— 
(1) IN GENERAL.—Except as otherwise provided in this subsection, the amend-

ments made by this section shall apply to amounts paid or incurred in taxable 
years beginning after December 31, 2021. 

(2) COORDINATION WITH RESEARCH CREDIT.—The amendment made by sub-
section (c)(1)(B) shall apply to taxable years beginning after December 31, 2022. 

(3) REPEAL OF SUPERCEDED CHANGE IN METHOD OF ACCOUNTING RULES.—The 
amendment made by subsection (d)(1) shall take effect as if included in Public 
Law 115–97. 

(4) NO INFERENCE WITH RESPECT TO COORDINATION WITH RESEARCH CREDIT 
FOR PRIOR PERIODS.—The amendment made by subsection (c)(1)(B) shall not be 
construed to create any inference with respect to the proper application of sec-
tion 280C(c) of the Internal Revenue Code of 1986 with respect to taxable years 
beginning before January 1, 2023. 

(f) TRANSITION RULES.— 
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(1) IN GENERAL.—Except as otherwise provided by the Secretary, an election 
made under subsection (c) or (d) of section 174A of the Internal Revenue Code 
of 1986 (as added by this section) for the taxpayer’s first taxable year beginning 
after December 31, 2021, shall not fail to be treated as timely made (or as made 
on the return) if made during the 1-year period beginning on the date of the 
enactment of this Act on an amended return for the taxpayer’s first taxable year 
beginning after December 31, 2021, or in such other manner as the Secretary 
may provide. 

(2) ELECTION REGARDING TREATMENT AS CHANGE IN METHOD OF ACCOUNT-
ING.—In the case of any taxpayer which (as of the date of the enactment of this 
Act) had adopted a method of accounting provided by section 174 of the Internal 
Revenue Code of 1986 (as in effect prior to the amendments made by this sec-
tion) for the taxpayer’s first taxable year beginning after December 31, 2021, 
and elects the application of this paragraph— 

(A) the amendments made by this section shall be treated as a change 
in method of accounting for purposes of section 481 of such Code, 

(B) such change shall be treated as initiated by the taxpayer for the tax-
payer’s immediately succeeding taxable year, 

(C) such change shall be treated as made with the consent of the Sec-
retary, 

(D) such change shall be applied on a modified cut-off basis, taking into 
account for purposes of section 481(a) of such Code only the domestic re-
search or experimental expenditures (as defined in section 174A(b) of such 
Code (as added by this section) and determined by applying the rules of sec-
tion 174A(e) of such Code) paid or incurred in the taxpayer’s first taxable 
year beginning after December 31, 2021, and not allowed as a deduction in 
such taxable year, and 

(E) in the case of a taxpayer which elects the application of this subpara-
graph, the amount of such change (as determined under subparagraph (D)) 
shall be taken into account ratably over the 2-taxable-year period beginning 
with the taxable year referred to in subparagraph (B). 

(3) ELECTION REGARDING 10-YEAR WRITEOFF.— 
(A) IN GENERAL.—Except as otherwise provided by the Secretary, an eligi-

ble taxpayer which files, during the 1-year period beginning on the date of 
the enactment of this Act, an amended income tax return for the taxable 
year described in subparagraph (B)(ii) may elect the application of section 
59(e) of the Internal Revenue Code of 1986 with respect to qualified expend-
itures described in section 59(e)(2)(B) of such Code (as amended by sub-
section (c)(3)) with respect to such taxable year. Such election shall be filed 
with such amended income tax return and shall be effective only to the ex-
tent that such election would have been effective if filed with the original 
income tax return for such taxable year (determined after taking into ac-
count the amendment made by subsection (c)(3)). 

(B) ELIGIBLE TAXPAYER.—For purposes of subparagraph (A), the term ‘‘eli-
gible taxpayer’’ means any taxpayer which— 

(i) does not elect the application of paragraph (2), and 
(ii) filed an income tax return for such taxpayer’s first taxable year 

beginning after December 31, 2021, before the earlier of— 
(I) the due date for such return, and 
(II) the date of the enactment of this Act. 

(4) ELECTION REGARDING COORDINATION WITH RESEARCH CREDIT.—Except as 
otherwise provided by the Secretary, an eligible taxpayer (as defined in para-
graph (3)(B) without regard to clause (i) thereof) which files, during the 1-year 
period beginning on the date of the enactment of this Act, an amended income 
tax return for the taxpayer’s first taxable year beginning after December 31, 
2021, may, notwithstanding subparagraph (C) of section 280C(c)(2) of the Inter-
nal Revenue Code of 1986 make, or revoke, on such amended return the election 
under such section for such taxable year. 

SEC. 202. EXTENSION OF ALLOWANCE FOR DEPRECIATION, AMORTIZATION, OR DEPLETION 
IN DETERMINING THE LIMITATION ON BUSINESS INTEREST. 

(a) IN GENERAL.—Section 163(j)(8)(A)(v) is amended by striking ‘‘January 1, 2022’’ 
and inserting ‘‘January 1, 2026’’. 

(b) EFFECTIVE DATE.— 
(1) IN GENERAL.—Except as otherwise provided in this subsection, the amend-

ment made by this section shall apply to taxable years beginning after Decem-
ber 31, 2023. 

(2) ELECTION TO APPLY EXTENSION RETROACTIVELY.—In the case of a taxpayer 
which elects (at such time and in such manner as the Secretary may provide) 
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the application of this paragraph, paragraph (1) shall be applied by substituting 
‘‘December 31, 2021’’ for ‘‘December 31, 2023’’. 

SEC. 203. EXTENSION OF 100 PERCENT BONUS DEPRECIATION. 

(a) IN GENERAL.—Section 168(k)(6)(A) is amended— 
(1) in clause (i)— 

(A) by striking ‘‘2023’’ and inserting ‘‘2026’’, and 
(B) by adding ‘‘and’’ at the end, and 

(2) by striking clauses (ii), (iii), and (iv), and redesignating clause (v) as clause 
(ii). 

(b) PROPERTY WITH LONGER PRODUCTION PERIODS.—Section 168(k)(6)(B) is 
amended— 

(1) in clause (i)— 
(A) by striking ‘‘2024’’ and inserting ‘‘2027’’, and 
(B) by adding ‘‘and’’ at the end, and 

(2) by striking clauses (ii), (iii), and (iv), and redesignating clause (v) as clause 
(ii). 

(c) PLANTS BEARING FRUITS AND NUTS.—Section 168(k)(6)(C) is amended— 
(1) in clause (i)— 

(A) by striking ‘‘2023’’ and inserting ‘‘2026’’, and 
(B) by adding ‘‘and’’ at the end, and 

(2) by striking clauses (ii), (iii), and (iv), and redesignating clause (v) as clause 
(ii). 

(d) EFFECTIVE DATES.— 
(1) IN GENERAL.—Except as otherwise provided in this subsection, the amend-

ments made by this section shall apply to property placed in service after De-
cember 31, 2022. 

(2) PLANTS BEARING FRUITS AND NUTS.—The amendments made by subsection 
(c) shall apply to specified plants planted or grafted after December 31, 2022. 

SEC. 204. INCREASE IN LIMITATIONS ON EXPENSING OF DEPRECIABLE BUSINESS ASSETS. 

(a) IN GENERAL.—Section 179(b) is amended— 
(1) by striking ‘‘$1,000,000’’ in paragraph (1) and inserting ‘‘$1,290,000’’, and 
(2) by striking ‘‘$2,500,000’’ in paragraph (2) and inserting ‘‘$3,220,000’’. 

(b) INFLATION ADJUSTMENT.—Section 179(b)(6) is amended— 
(1) by striking ‘‘2018’’ and inserting ‘‘2024 (2018 in the case of the dollar 

amount in paragraph (5)(A))’’, and 
(2) by striking ‘‘ ‘calendar year 2017’’ and inserting ‘‘ ‘calendar year 2024’ (‘cal-

endar year 2017’ in the case of the dollar amount in paragraph (5)(A))’’. 
(c) EFFECTIVE DATE.—The amendments made by this section shall apply to prop-

erty placed in service in taxable years beginning after December 31, 2023. 

TITLE III—INCREASING GLOBAL 
COMPETITIVENESS 

Subtitle A—United States-Taiwan Expedited 
Double-Tax Relief Act 

SEC. 301. SHORT TITLE. 

This subtitle may be cited as the ‘‘United States-Taiwan Expedited Double-Tax 
Relief Act’’. 
SEC. 302. SPECIAL RULES FOR TAXATION OF CERTAIN RESIDENTS OF TAIWAN. 

(a) IN GENERAL.—Subpart D of part II of subchapter N of chapter 1 is amended 
by inserting after section 894 the following new section: 
‘‘SEC. 894A. SPECIAL RULES FOR QUALIFIED RESIDENTS OF TAIWAN. 

‘‘(a) CERTAIN INCOME FROM UNITED STATES SOURCES.— 
‘‘(1) INTEREST, DIVIDENDS, AND ROYALTIES, ETC.— 

‘‘(A) IN GENERAL.—In the case of interest (other than original issue dis-
count), dividends, royalties, amounts described in section 871(a)(1)(C), and 
gains described in section 871(a)(1)(D) received by or paid to a qualified 
resident of Taiwan— 

‘‘(i) sections 871(a), 881(a), 1441(a), 1441(c)(5), and 1442(a) shall each 
be applied by substituting ‘the applicable percentage (as defined in sec-
tion 894A(a)(1)(C))’ for ‘30 percent’ each place it appears, and 
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‘‘(ii) sections 871(a), 881(a), and 1441(c)(1) shall each be applied by 
substituting ‘a United States permanent establishment of a qualified 
resident of Taiwan’ for ‘a trade or business within the United States’ 
each place it appears. 

‘‘(B) EXCEPTIONS.— 
‘‘(i) IN GENERAL.—Subparagraph (A) shall not apply to— 

‘‘(I) any dividend received from or paid by a real estate invest-
ment trust which is not a qualified REIT dividend, 

‘‘(II) any amount subject to section 897, 
‘‘(III) any amount received from or paid by an expatriated entity 

(as defined in section 7874(a)(2)) to a foreign related person (as de-
fined in section 7874(d)(3)), and 

‘‘(IV) any amount which is included in income under section 
860C to the extent that such amount does not exceed an excess in-
clusion with respect to a REMIC. 

‘‘(ii) QUALIFIED REIT DIVIDEND.—For purposes of clause (i)(I), the term 
‘qualified REIT dividend’ means any dividend received from or paid by 
a real estate investment trust if such dividend is paid with respect to 
a class of shares that is publicly traded and the recipient of the divi-
dend is a person who holds an interest in any class of shares of the 
real estate investment trust of not more than 5 percent. 

‘‘(C) APPLICABLE PERCENTAGE.—For purposes of applying subparagraph 
(A)(i)— 

‘‘(i) IN GENERAL.—Except as provided in clause (ii), the term ‘applica-
ble percentage’ means 10 percent. 

‘‘(ii) SPECIAL RULES FOR DIVIDENDS.— In the case of any dividend in 
respect of stock received by or paid to a qualified resident of Taiwan, 
the applicable percentage shall be 15 percent (10 percent in the case 
of a dividend which meets the requirements of subparagraph (D) and 
is received by or paid to an entity taxed as a corporation in Taiwan). 

‘‘(D) REQUIREMENTS FOR LOWER DIVIDEND RATE.— 
‘‘(i) IN GENERAL.—The requirements of this subparagraph are met 

with respect to any dividend in respect of stock in a corporation if, at 
all times during the 12-month period ending on the date such stock be-
comes ex-dividend with respect to such dividend— 

‘‘(I) the dividend is derived by a qualified resident of Taiwan, and 
‘‘(II) such qualified resident of Taiwan has held directly at least 

10 percent (by vote and value) of the total outstanding shares of 
stock in such corporation. 

For purposes of subclause (II), a person shall be treated as directly 
holding a share of stock during any period described in the preceding 
sentence if the share was held by a corporation from which such person 
later acquired that share and such corporation was, at the time the 
share was acquired, both a connected person to such person and a 
qualified resident of Taiwan. 

‘‘(ii) EXCEPTION FOR RICS AND REITS.—Notwithstanding clause (i), the 
requirements of this subparagraph shall not be treated as met with re-
spect to any dividend paid by a regulated investment company or a real 
estate investment trust. 

‘‘(2) QUALIFIED WAGES.— 
‘‘(A) IN GENERAL.—No tax shall be imposed under this chapter (and no 

amount shall be withheld under section 1441(a) or chapter 24) with respect 
to qualified wages paid to a qualified resident of Taiwan who— 

‘‘(i) is not a resident of the United States (determined without regard 
to subsection (c)(3)(E)), or 

‘‘(ii) is employed as a member of the regular component of a ship or 
aircraft operated in international traffic. 

‘‘(B) QUALIFIED WAGES.— 
‘‘(i) IN GENERAL.—The term ‘qualified wages’ means wages, salaries, 

or similar remunerations with respect to employment involving the per-
formance of personal services within the United States which— 

‘‘(I) are paid by (or on behalf of) any employer other than a 
United States person, and 

‘‘(II) are not borne by a United States permanent establishment 
of any person other than a United States person. 

‘‘(ii) EXCEPTIONS.—Such term shall not include directors’ fees, income 
derived as an entertainer or athlete, income derived as a student or 
trainee, pensions, amounts paid with respect to employment with the 
United States, any State (or political subdivision thereof), or any pos-
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session of the United States (or any political subdivision thereof), or 
other amounts specified in regulations or guidance under subsection 
(f)(1)(F). 

‘‘(3) INCOME DERIVED FROM ENTERTAINMENT OR ATHLETIC ACTIVITIES.— 
‘‘(A) IN GENERAL.—No tax shall be imposed under this chapter (and no 

amount shall be withheld under section 1441(a) or chapter 24) with respect 
to income derived by an entertainer or athlete who is a qualified resident 
of Taiwan from personal activities as such performed in the United States 
if the aggregate amount of gross receipts from such activities for the tax-
able year do not exceed $30,000. 

‘‘(B) EXCEPTION.—Subparagraph (A) shall not apply with respect to— 
‘‘(i) income which is qualified wages (as defined in paragraph (2)(B), 

determined without regard to clause (ii) thereof), or 
‘‘(ii) income which is effectively connected with a United States per-

manent establishment. 
‘‘(b) INCOME CONNECTED WITH A UNITED STATES PERMANENT ESTABLISHMENT OF 

A QUALIFIED RESIDENT OF TAIWAN.— 
‘‘(1) IN GENERAL.— 

‘‘(A) IN GENERAL.—In lieu of applying sections 871(b) and 882, a qualified 
resident of Taiwan that carries on a trade or business within the United 
States through a United States permanent establishment shall be taxable 
as provided in section 1, 11, 55, or 59A, on its taxable income which is effec-
tively connected with such permanent establishment. 

‘‘(B) DETERMINATION OF TAXABLE INCOME.—In determining taxable in-
come for purposes of paragraph (1), gross income includes only gross income 
which is effectively connected with the permanent establishment. 

‘‘(2) TREATMENT OF DISPOSITIONS OF UNITED STATES REAL PROPERTY.—In the 
case of a qualified resident of Taiwan, section 897(a) shall be applied— 

‘‘(A) by substituting ‘carried on a trade or business within the United 
States through a United States permanent establishment’ for ‘were engaged 
in a trade or business within the United States’, and 

‘‘(B) by substituting ‘such United States permanent establishment’ for 
‘such trade or business’. 

‘‘(3) TREATMENT OF BRANCH PROFITS TAXES.—In the case of any corporation 
which is a qualified resident of Taiwan, section 884 shall be applied— 

‘‘(A) by substituting ‘10 percent’ for ‘30 percent ’ in subsection (a) thereof, 
and 

‘‘(B) by substituting ‘a United States permanent establishment of a quali-
fied resident of Taiwan’ for ‘the conduct of a trade or business within the 
United States’ in subsection (d)(1) thereof. 

‘‘(4) SPECIAL RULE WITH RESPECT TO INCOME DERIVED FROM CERTAIN ENTER-
TAINMENT OR ATHLETIC ACTIVITIES.— 

‘‘(A) IN GENERAL.—Paragraph (1) shall not apply to the extent that the 
income is derived— 

‘‘(i) in respect of entertainment or athletic activities performed in the 
United States, and 

‘‘(ii) by a qualified resident of Taiwan who is not the entertainer or 
athlete performing such activities. 

‘‘(B) EXCEPTION.—Subparagraph (A) shall not apply if the person de-
scribed in subparagraph (A)(ii) is contractually authorized to designate the 
individual who is to perform such activities. 

‘‘(5) SPECIAL RULE WITH RESPECT TO CERTAIN AMOUNTS.—Paragraph (1) shall 
not apply to any income which is wages, salaries, or similar remuneration with 
respect to employment or with respect to any amount which is described in sub-
section (a)(2)(B)(ii). 

‘‘(c) QUALIFIED RESIDENT OF TAIWAN.—For purposes of this section— 
‘‘(1) IN GENERAL.—The term ‘qualified resident of Taiwan’ means any person 

who— 
‘‘(A) is liable to tax under the laws of Taiwan by reason of such person’s 

domicile, residence, place of management, place of incorporation, or any 
similar criterion, 

‘‘(B) is not a United States person (determined without regard to para-
graph (3)(E)), and 

‘‘(C) in the case of an entity taxed as a corporation in Taiwan, meets the 
requirements of paragraph (2). 

‘‘(2) LIMITATION ON BENEFITS FOR CORPORATE ENTITIES OF TAIWAN.— 
‘‘(A) IN GENERAL.—Subject to subparagraphs (E) and (F), an entity meets 

the requirements of this paragraph only if it— 
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‘‘(i) meets the ownership and income requirements of subparagraph 
(B), 

‘‘(ii) meets the publicly traded requirements of subparagraph (C), or 
‘‘(iii) meets the qualified subsidiary requirements of subparagraph 

(D). 
‘‘(B) OWNERSHIP AND INCOME REQUIREMENTS.—The requirements of this 

subparagraph are met for an entity if— 
‘‘(i) at least 50 percent (by vote and value) of the total outstanding 

shares of stock in such entity are owned directly or indirectly by quali-
fied residents of Taiwan, and 

‘‘(ii) less than 50 percent of such entity’s gross income (and in the 
case of an entity that is a member of a tested group, less than 50 per-
cent of the tested group’s gross income) is paid or accrued, directly or 
indirectly, in the form of payments that are deductible for purposes of 
the income taxes imposed by Taiwan, to persons who are not— 

‘‘(I) qualified residents of Taiwan, or 
‘‘(II) United States persons who meet such requirements with re-

spect to the United States as determined by the Secretary to be 
equivalent to the requirements of this subsection (determined with-
out regard to paragraph (1)(B)) with respect to residents of Taiwan. 

‘‘(C) PUBLICLY TRADED REQUIREMENTS.—An entity meets the require-
ments of this subparagraph if— 

‘‘(i) the principal class of its shares (and any disproportionate class 
of shares) of such entity are primarily and regularly traded on an es-
tablished securities market in Taiwan, or 

‘‘(ii) the primary place of management and control of the entity is in 
Taiwan and all classes of its outstanding shares described in clause (i) 
are regularly traded on an established securities market in Taiwan. 

‘‘(D) QUALIFIED SUBSIDIARY REQUIREMENTS.—An entity meets the require-
ment of this subparagraph if— 

‘‘(i) at least 50 percent (by vote and value) of the total outstanding 
shares of the stock of such entity are owned directly or indirectly by 
5 or fewer entities— 

‘‘(I) which meet the requirements of subparagraph (C), or 
‘‘(II) which are United States persons the principal class of the 

shares (and any disproportionate class of shares) of which are pri-
marily and regularly traded on an established securities market in 
the United States, and 

‘‘(ii) the entity meets the requirements of clause (ii) of subparagraph 
(B). 

‘‘(E) ONLY INDIRECT OWNERSHIP THROUGH QUALIFYING INTERMEDIARIES 
COUNTED.— 

‘‘(i) IN GENERAL.—Stock in an entity owned by a person indirectly 
through 1 or more other persons shall not be treated as owned by such 
person in determining whether the person meets the requirements of 
subparagraph (B)(i) or (D)(i) unless all such other persons are quali-
fying intermediate owners. 

‘‘(ii) QUALIFYING INTERMEDIATE OWNERS.—The term ‘qualifying inter-
mediate owner’ means a person that is— 

‘‘(I) a qualified resident of Taiwan, or 
‘‘(II) a resident of any other foreign country (other than a foreign 

country that is a foreign country of concern) that has in effect a 
comprehensive convention with the United States for the avoidance 
of double taxation. 

‘‘(iii) SPECIAL RULE FOR QUALIFIED SUBSIDIARIES.—For purposes of ap-
plying subparagraph (D)(i), the term ‘qualifying intermediate owner’ 
shall include any person who is a United States person who meets such 
requirements with respect to the United States as determined by the 
Secretary to be equivalent to the requirements of this subsection (deter-
mined without regard to paragraph (1)(B)) with respect to residents of 
Taiwan. 

‘‘(F) CERTAIN PAYMENTS NOT INCLUDED.—In determining whether the re-
quirements of subparagraph (B)(ii) or (D)(ii) are met with respect to an en-
tity, the following payments shall not be taken into account: 

‘‘(i) Arm’s-length payments by the entity in the ordinary course of 
business for services or tangible property. 

‘‘(ii) In the case of a tested group, intra-group transactions. 
‘‘(3) DUAL RESIDENTS.— 

‘‘(A) RULES FOR DETERMINATION OF STATUS.— 
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‘‘(i) IN GENERAL.—An individual who is an applicable dual resident 
and who is described in subparagraph (B), (C), or (D) shall be treated 
as a qualified resident of Taiwan. 

‘‘(ii) APPLICABLE DUAL RESIDENT.—For purposes of this paragraph, 
the term ‘applicable dual resident’ means an individual who— 

‘‘(I) is not a United States citizen, 
‘‘(II) is a resident of the United States (determined without re-

gard to subparagraph (E)), and 
‘‘(III) would be a qualified resident of Taiwan but for paragraph 

(1)(B). 
‘‘(B) PERMANENT HOME.—An individual is described in this subparagraph 

if such individual— 
‘‘(i) has a permanent home available to such individual in Taiwan, 

and 
‘‘(ii) does not have a permanent home available to such individual in 

the United States. 
‘‘(C) CENTER OF VITAL INTERESTS.—An individual is described in this sub-

paragraph if— 
‘‘(i) such individual has a permanent home available to such indi-

vidual in both Taiwan and the United States, and 
‘‘(ii) such individual’s personal and economic relations (center of vital 

interests) are closer to Taiwan than to the United States. 
‘‘(D) HABITUAL ABODE.—An individual is described in this subparagraph 

if— 
‘‘(i) such individual— 

‘‘(I) does not have a permanent home available to such individual 
in either Taiwan or the United States, or 

‘‘(II) has a permanent home available to such individual in both 
Taiwan and the United States but such individual’s center of vital 
interests under subparagraph (C)(ii) cannot be determined, and 

‘‘(ii) such individual has a habitual abode in Taiwan and not the 
United States. 

‘‘(E) UNITED STATES TAX TREATMENT OF QUALIFIED RESIDENT OF TAIWAN.— 
Notwithstanding section 7701, an individual who is treated as a qualified 
resident of Taiwan by reason of this paragraph for all or any portion of a 
taxable year shall not be treated as a resident of the United States for pur-
poses of computing such individual’s United States income tax liability for 
such taxable year or portion thereof. 

‘‘(4) RULES OF SPECIAL APPLICATION.— 
‘‘(A) DIVIDENDS.—For purposes of applying this section to any dividend, 

paragraph (2)(D) shall be applied without regard to clause (ii) thereof. 
‘‘(B) ITEMS OF INCOME EMANATING FROM AN ACTIVE TRADE OR BUSINESS IN 

TAIWAN.—For purposes of this section— 
‘‘(i) IN GENERAL.—Notwithstanding the preceding paragraphs of this 

subsection, if an entity taxed as a corporation in Taiwan is not a quali-
fied resident of Taiwan but meets the requirements of subparagraphs 
(A) and (B) of paragraph (1), any qualified item of income such entity 
derived from the United States shall be treated as income of a qualified 
resident of Taiwan. 

‘‘(ii) QUALIFIED ITEMS OF INCOME.— 
‘‘(I) IN GENERAL.—The term ‘qualified item of income’ means any 

item of income which emanates from, or is incidental to, the con-
duct of an active trade or business in Taiwan (other than operating 
as a holding company, providing overall supervision or administra-
tion of a group of companies, providing group financing, or making 
or managing investments (unless such making or managing invest-
ments is carried on by a bank, insurance company, or registered 
securities dealer in the ordinary course of its business as such)). 

‘‘(II) SUBSTANTIAL ACTIVITY REQUIREMENT.—An item of income 
which is derived from a trade or business conducted in the United 
States or from a connected person shall be a qualified item of in-
come only if the trade or business activity conducted in Taiwan to 
which the item is related is substantial in relation to the same or 
a complementary trade or business activity carried on in the 
United States. For purposes of applying this subclause, activities 
conducted by persons that are connected to the entity described in 
clause (i) shall be deemed to be conducted by such entity. 

‘‘(iii) EXCEPTION.—This subparagraph shall not apply to any item of 
income derived by an entity if at least 50 percent (by vote or value) of 
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such entity is owned (directly or indirectly) or controlled by residents 
of a foreign country of concern. 

‘‘(d) OTHER DEFINITIONS AND SPECIAL RULES.—For purposes of this section— 
‘‘(1) UNITED STATES PERMANENT ESTABLISHMENT.— 

‘‘(A) IN GENERAL.—The term ‘United States permanent establishment’ 
means, with respect to a qualified resident of Taiwan, a permanent estab-
lishment of such resident which is within the United States. 

‘‘(B) SPECIAL RULE.—The determination of whether there is a permanent 
establishment of a qualified resident of Taiwan within the United States 
shall be made without regard to whether an entity which is taxed as a cor-
poration in Taiwan and which is a qualified resident of Taiwan controls or 
is controlled by— 

‘‘(i) a domestic corporation, or 
‘‘(ii) any other person that carries on business in the United States 

(whether through a permanent establishment or otherwise). 
‘‘(2) PERMANENT ESTABLISHMENT.— 

‘‘(A) IN GENERAL.—The term ‘permanent establishment’ means a fixed 
place of business through which a trade or business is wholly or partly car-
ried on. Such term shall include— 

‘‘(i) a place of management, 
‘‘(ii) a branch, 
‘‘(iii) an office, 
‘‘(iv) a factory, 
‘‘(v) a workshop, and 
‘‘(vi) a mine, an oil or gas well, a quarry, or any other place of extrac-

tion of natural resources. 
‘‘(B) SPECIAL RULES FOR CERTAIN TEMPORARY PROJECTS.— 

‘‘(i) IN GENERAL.—A building site or construction or installation 
project, or an installation or drilling rig or ship used for the exploration 
or exploitation of the sea bed and its subsoil and their natural re-
sources, constitutes a permanent establishment only if it lasts, or the 
activities of the rig or ship lasts, for more than 12 months. 

‘‘(ii) DETERMINATION OF 12-MONTH PERIOD.—For purposes of clause (i), 
the period over which a building site or construction or installation 
project of a person lasts shall include any period of more than 30 days 
during which such person does not carry on activities at such building 
site or construction or installation project but connected activities are 
carried on at such building site or construction or installation project 
by one or more connected persons. 

‘‘(C) HABITUAL EXERCISE OF CONTRACT AUTHORITY TREATED AS PERMANENT 
ESTABLISHMENT.—Notwithstanding subparagraphs (A) and (B), where a per-
son (other than an agent of an independent status to whom subparagraph 
(D)(ii) applies) is acting on behalf of a trade or business of a qualified resi-
dent of Taiwan and has and habitually exercises an authority to conclude 
contracts that are binding on the trade or business, that trade or business 
shall be deemed to have a permanent establishment in the country in which 
such authority is exercised in respect of any activities that the person un-
dertakes for the trade or business, unless the activities of such person are 
limited to those described in subparagraph (D)(i) that, if exercised through 
a fixed place of business, would not make this fixed place of business a per-
manent establishment under the provisions of that subparagraph. 

‘‘(D) EXCLUSIONS.— 
‘‘(i) IN GENERAL.—Notwithstanding subparagraphs (A) and (B), the 

term ‘permanent establishment’ shall not include— 
‘‘(I) the use of facilities solely for the purpose of storage, display, 

or delivery of goods or merchandise belonging to the trade or busi-
ness, 

‘‘(II) the maintenance of a stock of goods or merchandise belong-
ing to the trade or business solely for the purpose of storage, dis-
play, or delivery, 

‘‘(III) the maintenance of a stock of goods or merchandise belong-
ing to the trade or business solely for the purpose of processing by 
another trade or business, 

‘‘(IV) the maintenance of a fixed place of business solely for the 
purpose of purchasing goods or merchandise, or of collecting infor-
mation, for the trade or business, 

‘‘(V) the maintenance of a fixed place of business solely for the 
purpose of carrying on, for the trade or business, any other activity 
of a preparatory or auxiliary character, or 
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‘‘(VI) the maintenance of a fixed place of business solely for any 
combination of the activities mentioned in subclauses (I) through 
(V), provided that the overall activity of the fixed place of business 
resulting from this combination is of a preparatory or auxiliary 
character. 

‘‘(ii) BROKERS AND OTHER INDEPENDENT AGENTS.—A trade or business 
shall not be considered to have a permanent establishment in a country 
merely because it carries on business in such country through a broker, 
general commission agent, or any other agent of an independent status, 
provided that such persons are acting in the ordinary course of their 
business as independent agents. 

‘‘(3) TESTED GROUP.—The term ‘tested group’ includes, with respect to any en-
tity taxed as a corporation in Taiwan, such entity and any other entity taxed 
as a corporation in Taiwan that— 

‘‘(A) participates as a member with such entity in a tax consolidation, fis-
cal unity, or similar regime that requires members of the group to share 
profits or losses, or 

‘‘(B) shares losses with such entity pursuant to a group relief or other loss 
sharing regime. 

‘‘(4) CONNECTED PERSON.—Two persons shall be ‘connected persons’ if one 
owns, directly or indirectly, at least 50 percent of the interests in the other (or, 
in the case of a corporation, at least 50 percent of the aggregate vote and value 
of the corporation’s shares) or another person owns, directly or indirectly, at 
least 50 percent of the interests (or, in the case of a corporation, at least 50 
percent of the aggregate vote and value of the corporation’s shares) in each per-
son. In any case, a person shall be connected to another if, based on all the rel-
evant facts and circumstances, one has control of the other or both are under 
the control of the same person or persons. 

‘‘(5) FOREIGN COUNTRY OF CONCERN.—The term ‘foreign country of concern’ 
has the meaning given such term under paragraph (7) of section 9901 of the 
William M. (Mac) Thornberry National Defense Authorization Act for Fiscal 
Year 2021 (15 U.S.C. 4651(7)), as added by section 103(a)(4) of the CHIPS Act 
of 2022). 

‘‘(6) PARTNERSHIPS; BENEFICIARIES OF ESTATES AND TRUSTS.—For purposes of 
this section— 

‘‘(A) a qualified resident of Taiwan which is a partner of a partnership 
which carries on a trade or business within the United States through a 
United States permanent establishment shall be treated as carrying on 
such trade or business through such permanent establishment, and 

‘‘(B) a qualified resident of Taiwan which is a beneficiary of an estate or 
trust which carries on a trade or business within the United States through 
a United States permanent establishment shall be treated as carrying on 
such trade or business through such permanent establishment. 

‘‘(7) DENIAL OF BENEFITS FOR CERTAIN PAYMENTS THROUGH HYBRID ENTITIES.— 
For purposes of this section, rules similar to the rules of section 894(c) shall 
apply. 

‘‘(e) APPLICATION.— 
‘‘(1) IN GENERAL.—This section shall not apply to any period unless the Sec-

retary has determined that Taiwan has provided benefits to United States per-
sons for such period that are reciprocal to the benefits provided to qualified resi-
dents of Taiwan under this section. 

‘‘(2) PROVISION OF RECIPROCITY.—The President or his designee is authorized 
to exchange letters, enter into an agreement, or take other necessary and appro-
priate steps relative to Taiwan for the reciprocal provision of the benefits de-
scribed in this section. 

‘‘(f) REGULATIONS OR OTHER GUIDANCE.— 
‘‘(1) IN GENERAL.—The Secretary shall issue such regulations or other guid-

ance as may be necessary or appropriate to carry out the provisions of this sec-
tion, including such regulations or guidance for— 

‘‘(A) determining— 
‘‘(i) what constitutes a United States permanent establishment of a 

qualified resident of Taiwan, and 
‘‘(ii) income that is effectively connected with such a permanent es-

tablishment, 
‘‘(B) preventing the abuse of the provisions of this section by persons who 

are not (or who should not be treated as) qualified residents of Taiwan, 
‘‘(C) requirements for record keeping and reporting, 
‘‘(D) rules to assist withholding agents or employers in determining 

whether a foreign person is a qualified resident of Taiwan for purposes of 
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determining whether withholding or reporting is required for a payment 
(and, if withholding is required, whether it should be applied at a reduced 
rate), 

‘‘(E) the application of subsection (a)(1)(D)(i) to stock held by predecessor 
owners, 

‘‘(F) determining what amounts are to be treated as qualified wages for 
purposes of subsection (a)(2), 

‘‘(G) determining the amounts to which subsection (a)(3) applies, 
‘‘(H) defining established securities market for purposes of subsection (c), 
‘‘(I) the application of the rules of subsection (c)(4)(B), 
‘‘(J) the application of subsection (d)(6) and section 1446, 
‘‘(K) determining ownership interests held by residents of a foreign coun-

try of concern, and 
‘‘(L) determining the starting and ending dates for periods with respect 

to the application of this section under subsection (e), which may be sepa-
rate dates for taxes withheld at the source and other taxes. 

‘‘(2) REGULATIONS TO BE CONSISTENT WITH MODEL TREATY.—Any regulations 
or other guidance issued under this section shall, to the extent practical, be con-
sistent with the provisions of the United States model income tax convention 
dated February 7, 2016.’’. 

(b) CONFORMING AMENDMENT TO WITHHOLDING TAX.—Subchapter A of chapter 3 
is amended by adding at the end the following new section: 
‘‘SEC. 1447. WITHHOLDING FOR QUALIFIED RESIDENTS OF TAIWAN. 

‘‘For reduced rates of withholding for certain residents of Taiwan, see section 
894A.’’. 

(c) CLERICAL AMENDMENTS.— 
(1) The table of sections for subpart D of part II of subchapter N of chapter 

1 is amended by inserting after the item relating to section 894 the following 
new item: 

‘‘Sec. 894A. Special rules for qualified residents of Taiwan.’’. 

(2) The table of sections for subchapter A of chapter 3 is amended by adding 
at the end the following new item: 

‘‘Sec. 1447. Withholding for qualified residents of Taiwan.’’. 

Subtitle B—United States-Taiwan Tax Agreement 
Authorization Act 

SEC. 311. SHORT TITLE. 

This subtitle may be cited as the ‘‘United States-Taiwan Tax Agreement Author-
ization Act’’. 
SEC. 312. DEFINITIONS. 

In this subtitle: 
(1) AGREEMENT.—The term ‘‘Agreement’’ means the tax agreement authorized 

by section 313(a). 
(2) APPROPRIATE CONGRESSIONAL COMMITTEES.—The term ‘‘appropriate con-

gressional committees’’ means— 
(A) the Committee on Foreign Relations and the Committee on Finance 

of the Senate; and 
(B) the Committee on Ways and Means of the House of Representatives. 

(3) APPROVAL LEGISLATION.—The term ‘‘approval legislation’’ means legisla-
tion that approves the Agreement. 

(4) IMPLEMENTING LEGISLATION.—The term ‘‘implementing legislation’’ means 
legislation that makes any changes to the Internal Revenue Code of 1986 nec-
essary to implement the Agreement. 

SEC. 313. AUTHORIZATION TO NEGOTIATE AND ENTER INTO AGREEMENT. 

(a) IN GENERAL.—Subsequent to a determination under section 894A(e)(1) of the 
Internal Revenue Code of 1986 (as added by the United States-Taiwan Expedited 
Double-Tax Relief Act), the President is authorized to negotiate and enter into a tax 
agreement relative to Taiwan. 

(b) ELEMENTS OF AGREEMENT.— 
(1) CONFORMITY WITH BILATERAL INCOME TAX CONVENTIONS.—The President 

shall ensure that— 
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(A) any provisions included in the Agreement conform with provisions 
customarily contained in United States bilateral income tax conventions, as 
exemplified by the 2016 United States Model Income Tax Convention; and 

(B) the Agreement does not include elements outside the scope of the 
2016 United States Model Income Tax Convention. 

(2) INCORPORATION OF TAX AGREEMENTS AND LAWS.—Notwithstanding para-
graph (1), the Agreement may incorporate and restate provisions of any agree-
ment, or existing United States law, addressing double taxation for residents 
of the United States and Taiwan. 

(3) AUTHORITY.—The Agreement shall include the following statement: ‘‘The 
Agreement is entered into pursuant to the United States-Taiwan Tax Agree-
ment Authorization Act.’’ 

(4) ENTRY INTO FORCE.—The Agreement shall include a provision conditioning 
entry into force upon— 

(A) enactment of approval legislation and implementing legislation pursu-
ant to section 317; and 

(B) confirmation by the Secretary of the Treasury that the relevant au-
thority in Taiwan has approved and taken appropriate steps required to im-
plement the Agreement. 

SEC. 314. CONSULTATIONS WITH CONGRESS. 

(a) NOTIFICATION UPON COMMENCEMENT OF NEGOTIATIONS.—The President shall 
provide written notification to the appropriate congressional committees of the com-
mencement of negotiations between the United States and Taiwan on the Agree-
ment at least 15 calendar days before commencing such negotiations. 

(b) CONSULTATIONS DURING NEGOTIATIONS.— 
(1) BRIEFINGS.—Not later than 90 days after commencement of negotiations 

with respect to the Agreement, and every 180 days thereafter until the Presi-
dent enters into the Agreement, the President shall provide a briefing to the 
appropriate congressional committees on the status of the negotiations, includ-
ing a description of elements under negotiation. 

(2) MEETINGS AND OTHER CONSULTATIONS.— 
(A) IN GENERAL.—In the course of negotiations with respect to the Agree-

ment, the Secretary of the Treasury, in coordination with the Secretary of 
State, shall— 

(i) meet, upon request, with the chairman or ranking member of any 
of the appropriate congressional committees regarding negotiating ob-
jectives and the status of negotiations in progress; and 

(ii) consult closely and on a timely basis with, and keep fully apprised 
of the negotiations, the appropriate congressional committees. 

(B) ELEMENTS OF CONSULTATIONS.—The consultations described in sub-
paragraph (A) shall include consultations with respect to— 

(i) the nature of the contemplated Agreement; 
(ii) how and to what extent the contemplated Agreement is consistent 

with the elements set forth in section 313(b); and 
(iii) the implementation of the contemplated Agreement, including— 

(I) the general effect of the contemplated Agreement on existing 
laws; 

(II) proposed changes to any existing laws to implement the con-
templated Agreement; and 

(III) proposed administrative actions to implement the con-
templated Agreement. 

SEC. 315. APPROVAL AND IMPLEMENTATION OF AGREEMENT. 

(a) IN GENERAL.—The Agreement may not enter into force unless— 
(1) the President, at least 60 days before the day on which the President en-

ters into the Agreement, publishes the text of the contemplated Agreement on 
a publicly available website of the Department of the Treasury; and 

(2) there is enacted into law, with respect to the Agreement, approval legisla-
tion and implementing legislation pursuant to section 317. 

(b) ENTRY INTO FORCE.—The President may provide for the Agreement to enter 
into force upon— 

(1) enactment of approval legislation and implementing legislation pursuant 
to section 317; and 

(2) confirmation by the Secretary of the Treasury that the relevant authority 
in Taiwan has approved and taken appropriate steps required to implement the 
Agreement. 
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SEC. 316. SUBMISSION TO CONGRESS OF AGREEMENT AND IMPLEMENTATION POLICY. 

(a) SUBMISSION OF AGREEMENT.—Not later than 270 days after the President en-
ters into the Agreement, the President or the President’s designee shall submit to 
Congress— 

(1) the final text of the Agreement; and 
(2) a technical explanation of the Agreement. 

(b) SUBMISSION OF IMPLEMENTATION POLICY.—Not later than 270 days after the 
President enters into the Agreement, the Secretary of the Treasury shall submit to 
Congress— 

(1) a description of those changes to existing laws that the President con-
siders would be required in order to ensure that the United States acts in a 
manner consistent with the Agreement; and 

(2) a statement of anticipated administrative action proposed to implement 
the Agreement. 

SEC. 317. CONSIDERATION OF APPROVAL LEGISLATION AND IMPLEMENTING LEGISLATION. 

(a) IN GENERAL.—The approval legislation with respect to the Agreement shall in-
clude the following: ‘‘Congress approves the Agreement submitted to Congress pur-
suant to section 316 of the United States-Taiwan Tax Agreement Authorization Act 
on llll.’’, with the blank space being filled with the appropriate date. 

(b) APPROVAL LEGISLATION COMMITTEE REFERRAL.—The approval legislation 
shall— 

(1) in the Senate, be referred to the Committee on Foreign Relations; and 
(2) in the House of Representaives, be referred to the Committee on Ways and 

Means. 
(c) IMPLEMENTING LEGISLATION COMMITTEE REFERRAL.—The implementing legis-

lation shall— 
(1) in the Senate, be referred to the Committee on Finance; and 
(2) in the House of Representatives, be referred to the Committee on Ways 

and Means. 
SEC. 318. RELATIONSHIP OF AGREEMENT TO INTERNAL REVENUE CODE OF 1986. 

(a) INTERNAL REVENUE CODE OF 1986 TO CONTROL.—No provision of the Agree-
ment or approval legislation, nor the application of any such provision to any person 
or circumstance, which is inconsistent with any provision of the Internal Revenue 
Code of 1986, shall have effect. 

(b) CONSTRUCTION.—Nothing in this subtitle shall be construed— 
(1) to amend or modify any law of the United States; or 
(2) to limit any authority conferred under any law of the United States, 

unless specifically provided for in this subtitle. 
SEC. 319. AUTHORIZATION OF SUBSEQUENT TAX AGREEMENTS RELATIVE TO TAIWAN. 

(a) IN GENERAL.—Subsequent to the enactment of approval legislation and imple-
menting legislation pursuant to section 317— 

(1) the term ‘‘tax agreement’’ in section 313(a) shall be treated as including 
any tax agreement relative to Taiwan which supplements or supersedes the 
Agreement to which such approval legislation and implementing legislation re-
lates, and 

(2) the term ‘‘Agreement’’ shall be treated as including such tax agreement. 
(b) REQUIREMENTS, ETC., TO APPLY SEPARATELY.—The provisions of this subtitle 

(including section 314) shall be applied separately with respect to each tax agree-
ment referred to in subsection (a). 
SEC. 320. UNITED STATES TREATMENT OF DOUBLE TAXATION MATTERS WITH RESPECT TO 

TAIWAN. 

(a) FINDINGS.—Congress makes the following findings: 
(1) The United States addresses issues with respect to double taxation with 

foreign countries by entering into bilateral income tax conventions (known as 
tax treaties) with such countries, subject to the advice and consent of the Sen-
ate to ratification pursuant to article II of the Constitution. 

(2) The United States has entered into more than sixty such tax treaties, 
which facilitate economic activity, strengthen bilateral cooperation, and benefit 
United States workers, businesses, and other United States taxpayers. 

(3) Due to Taiwan’s unique status, the United States is unable to enter into 
an article II tax treaty with Taiwan, necessitating an agreement to address 
issues with respect to double taxation. 

(b) STATEMENT OF POLICY.—It is the policy of the United States to— 
(1) provide for additional bilateral tax relief with respect to Taiwan, beyond 

that provided for in section 894A of the Internal Revenue Code of 1986 (as 
added by the United States-Taiwan Expedited Double-Tax Relief Act), only after 
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entry into force of an Agreement, as provided for in section 315, and only in 
a manner consistent with such Agreement; and 

(2) continue to provide for bilateral tax relief with sovereign states to address 
double taxation and other related matters through entering into bilateral in-
come tax conventions, subject to the Senate’s advice and consent to ratification 
pursuant to article II of the Constitution. 

TITLE IV—ASSISTANCE FOR DISASTER- 
IMPACTED COMMUNITIES 

SEC. 401. SHORT TITLE. 

This title may be cited as the ‘‘Federal Disaster Tax Relief Act of 2024’’. 
SEC. 402. EXTENSION OF RULES FOR TREATMENT OF CERTAIN DISASTER-RELATED PER-

SONAL CASUALTY LOSSES. 

For purposes of applying section 304(b) of the Taxpayer Certainty and Disaster 
Tax Relief Act of 2020, section 301 of such Act shall be applied by substituting ‘‘the 
Federal Disaster Tax Relief Act of 2024’’ for ‘‘this Act’’ each place it appears. 
SEC. 403. EXCLUSION FROM GROSS INCOME FOR COMPENSATION FOR LOSSES OR DAMAGES 

RESULTING FROM CERTAIN WILDFIRES. 

(a) IN GENERAL.—For purposes of the Internal Revenue Code of 1986, gross in-
come shall not include any amount received by an individual as a qualified wildfire 
relief payment. 

(b) QUALIFIED WILDFIRE RELIEF PAYMENT.—For purposes of this section— 
(1) IN GENERAL.—The term ‘‘qualified wildfire relief payment’’ means any 

amount received by or on behalf of an individual as compensation for losses, ex-
penses, or damages (including compensation for additional living expenses, lost 
wages (other than compensation for lost wages paid by the employer which 
would have otherwise paid such wages), personal injury, death, or emotional 
distress) incurred as a result of a qualified wildfire disaster, but only to the ex-
tent the losses, expenses, or damages compensated by such payment are not 
compensated for by insurance or otherwise. 

(2) QUALIFIED WILDFIRE DISASTER.—The term ‘‘qualified wildfire disaster’’ 
means any federally declared disaster (as defined in section 165(i)(5)(A) of the 
Internal Revenue Code of 1986) declared, after December 31, 2014, as a result 
of any forest or range fire. 

(c) DENIAL OF DOUBLE BENEFIT.—Notwithstanding any other provision of the In-
ternal Revenue Code of 1986— 

(1) no deduction or credit shall be allowed (to the person for whose benefit 
a qualified wildfire relief payment is made) for, or by reason of, any expenditure 
to the extent of the amount excluded under this section with respect to such 
expenditure, and 

(2) no increase in the basis or adjusted basis of any property shall result from 
any amount excluded under this subsection with respect to such property. 

(d) LIMITATION ON APPLICATION.—This section shall only apply to qualified wild-
fire relief payments received by the individual during taxable years beginning after 
December 31, 2019, and before January 1, 2026. 
SEC. 404. EAST PALESTINE DISASTER RELIEF PAYMENTS. 

(a) DISASTER RELIEF PAYMENTS TO VICTIMS OF EAST PALESTINE TRAIN DERAIL-
MENT.—East Palestine train derailment payments shall be treated as qualified dis-
aster relief payments for purposes of section 139(b) of the Internal Revenue Code 
of 1986. 

(b) EAST PALESTINE TRAIN DERAILMENT PAYMENTS.—For purposes of this section, 
the term ‘‘East Palestine train derailment payment’’ means any amount received by 
or on behalf of an individual as compensation for loss, damages, expenses, loss in 
real property value, closing costs with respect to real property (including realtor 
commissions), or inconvenience (including access to real property) resulting from the 
East Palestine train derailment if such amount was provided by— 

(1) a Federal, State, or local government agency, 
(2) Norfolk Southern Railway, or 
(3) any subsidiary, insurer, or agent of Norfolk Southern Railway or any re-

lated person. 
(c) TRAIN DERAILMENT.—For purposes of this section, the term ‘‘East Palestine 

train derailment’’ means the derailment of a train in East Palestine, Ohio, on Feb-
ruary 3, 2023. 
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(d) EFFECTIVE DATE.—This section shall apply to amounts received on or after 
February 3, 2023. 

TITLE V—MORE AFFORDABLE HOUSING 

SEC. 501. STATE HOUSING CREDIT CEILING INCREASE FOR LOW-INCOME HOUSING CREDIT. 

(a) IN GENERAL.—Section 42(h)(3)(I) is amended— 
(1) by striking ‘‘and 2021,’’ and inserting ‘‘2021, 2023, 2024, and 2025,’’, and 
(2) by striking ‘‘2018, 2019, 2020, AND 2021’’ in the heading and inserting ‘‘CER-

TAIN CALENDAR YEARS’’. 
(b) EFFECTIVE DATE.—The amendments made by this section shall apply to cal-

endar years after 2022. 
SEC. 502. TAX-EXEMPT BOND FINANCING REQUIREMENT. 

(a) IN GENERAL.—Section 42(h)(4) is amended by striking subparagraph (B) and 
inserting the following: 

‘‘(B) SPECIAL RULE WHERE MINIMUM PERCENT OF BUILDINGS IS FINANCED 
WITH TAX-EXEMPT BONDS SUBJECT TO VOLUME CAP.—For purposes of sub-
paragraph (A), paragraph (1) shall not apply to any portion of the credit 
allowable under subsection (a) with respect to a building if— 

‘‘(i) 50 percent or more of the aggregate basis of such building and 
the land on which the building is located is financed by 1 or more obli-
gations described in subparagraph (A), or 

‘‘(ii)(I) 30 percent or more of the aggregate basis of such building and 
the land on which the building is located is financed by 1 or more 
qualified obligations, and 

‘‘(II) 1 or more of such qualified obligations— 
‘‘(aa) are part of an issue the issue date of which is after Decem-

ber 31, 2023, and 
‘‘(bb) provide the financing for not less than 5 percent of the ag-

gregate basis of such building and the land on which the building 
is located. 

‘‘(C) QUALIFIED OBLIGATION.—For purposes of subparagraph (B)(ii), the 
term ‘qualified obligation’ means an obligation which is described in sub-
paragraph (A) and which is part of an issue the issue date of which is be-
fore January 1, 2026.’’. 

(b) EFFECTIVE DATE.— 
(1) IN GENERAL.—The amendment made by this section shall apply to build-

ings placed in service in taxable years beginning after December 31, 2023. 
(2) REHABILITATION EXPENDITURES TREATED AS SEPARATE NEW BUILDING.—In 

the case of any building with respect to which any expenditures are treated as 
a separate new building under section 42(e) of the Internal Revenue Code of 
1986, for purposes of paragraph (1), both the existing building and the separate 
new building shall be treated as having been placed in service on the date such 
expenditures are treated as placed in service under section 42(e)(4) of such 
Code. 

TITLE VI—TAX ADMINISTRATION AND 
ELIMINATING FRAUD 

SEC. 601. INCREASE IN THRESHOLD FOR REQUIRING INFORMATION REPORTING WITH RE-
SPECT TO CERTAIN PAYEES. 

(a) IN GENERAL.—Sections 6041(a) is amended by striking ‘‘$600’’ and inserting 
‘‘$1,000’’. 

(b) INFLATION ADJUSTMENT.—Section 6041 is amended by adding at the end the 
following new subsection: 

‘‘(h) INFLATION ADJUSTMENT.—In the case of any calendar year after 2024, the dol-
lar amount in subsection (a) shall be increased by an amount equal to— 

‘‘(1) such dollar amount, multiplied by 
‘‘(2) the cost-of-living adjustment determined under section 1(f)(3) for such cal-

endar year, determined by substituting ‘calendar year 2023’ for ‘calendar year 
2016’ in subparagraph (A)(ii) thereof. 

If any increase under the preceding sentence is not a multiple of $100, such increase 
shall be rounded to the nearest multiple of $100.’’. 

(c) APPLICATION TO REPORTING ON REMUNERATION FOR SERVICES AND DIRECT 
SALES.—Section 6041A is amended— 
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(1) in subsection (a)(2), by striking ‘‘is $600 or more’’ and inserting ‘‘equals 
or exceeds the dollar amount in effect for such calendar year under section 
6041(a)’’, and 

(2) in subsection (b)(1)(B), by striking ‘‘is $5,000 or more’’ and inserting 
‘‘equals or exceeds the dollar amount in effect for such calendar year under sec-
tion 6041(a)’’. 

(d) APPLICATION TO BACKUP WITHHOLDING.—Section 3406(b)(6) is amended— 
(1) by striking ‘‘$600’’ in subparagraph (A) and inserting ‘‘the dollar amount 

in effect for such calendar year under section 6041(a)’’, and 
(2) by striking ‘‘ONLY WHERE AGGREGATE FOR CALENDAR YEAR IS $600 OR 

MORE’’ in the heading and inserting ‘‘ONLY IF IN EXCESS OF THRESHOLD’’. 
(e) CONFORMING AMENDMENTS.— 

(1) The heading of section 6041(a) is amended by striking ‘‘OF $600 OR MORE’’ 
and inserting ‘‘EXCEEDING THRESHOLD’’. 

(2) Section 6041(a) is amended by striking ‘‘taxable year’’ and inserting ‘‘cal-
endar year’’. 

(f) EFFECTIVE DATE.—The amendments made by this section shall apply with re-
spect to payments made after December 31, 2023. 
SEC. 602. ENFORCEMENT PROVISIONS WITH RESPECT TO COVID-RELATED EMPLOYEE RETEN-

TION CREDITS. 

(a) INCREASE IN ASSESSABLE PENALTY ON COVID–ERTC PROMOTERS FOR AIDING 
AND ABETTING UNDERSTATEMENTS OF TAX LIABILITY.— 

(1) IN GENERAL.—If any COVID–ERTC promoter is subject to penalty under 
section 6701(a) of the Internal Revenue Code of 1986 with respect to any 
COVID–ERTC document, notwithstanding paragraphs (1) and (2) of section 
6701(b) of such Code, the amount of the penalty imposed under such section 
6701(a) shall be the greater of— 

(A) $200,000 ($10,000, in the case of a natural person), or 
(B) 75 percent of the gross income derived (or to be derived) by such pro-

moter with respect to the aid, assistance, or advice referred to in section 
6701(a)(1) of such Code with respect to such document. 

(2) NO INFERENCE.—Paragraph (1) shall not be construed to create any infer-
ence with respect to the proper application of the knowledge requirement of sec-
tion 6701(a)(3) of the Internal Revenue Code of 1986. 

(b) FAILURE TO COMPLY WITH DUE DILIGENCE REQUIREMENTS TREATED AS 
KNOWLEDGE FOR PURPOSES OF ASSESSABLE PENALTY FOR AIDING AND ABETTING UN-
DERSTATEMENT OF TAX LIABILITY.—In the case of any COVID–ERTC promoter, the 
knowledge requirement of section 6701(a)(3) of the Internal Revenue Code of 1986 
shall be treated as satisfied with respect to any COVID–ERTC document with re-
spect to which such promoter provided aid, assistance, or advice, if such promoter 
fails to comply with the due diligence requirements referred to in subsection (c)(1). 

(c) ASSESSABLE PENALTY FOR FAILURE TO COMPLY WITH DUE DILIGENCE REQUIRE-
MENTS.— 

(1) IN GENERAL.—Any COVID–ERTC promoter which provides aid, assistance, 
or advice with respect to any COVID–ERTC document and which fails to com-
ply with due diligence requirements imposed by the Secretary with respect to 
determining eligibility for, or the amount of, any COVID-related employee re-
tention tax credit, shall pay a penalty of $1,000 for each such failure. 

(2) DUE DILIGENCE REQUIREMENTS.—Except as otherwise provided by the Sec-
retary, the due diligence requirements referred to in paragraph (1) shall be 
similar to the due diligence requirements imposed under section 6695(g). 

(3) RESTRICTION TO DOCUMENTS USED IN CONNECTION WITH RETURNS OR 
CLAIMS FOR REFUND.—Paragraph (1) shall not apply with respect to any 
COVID–ERTC document unless such document constitutes, or relates to, a re-
turn or claim for refund. 

(4) TREATMENT AS ASSESSABLE PENALTY, ETC.—For purposes of the Internal 
Revenue Code of 1986, the penalty imposed under paragraph (1) shall be treat-
ed in the same manner as a penalty imposed under section 6695(g). 

(5) SECRETARY.—For purposes of this subsection, the term ‘‘Secretary’’ means 
the Secretary of the Treasury or the Secretary’s delegate. 

(d) ASSESSABLE PENALTIES FOR FAILURE TO DISCLOSE INFORMATION, MAINTAIN 
CLIENT LISTS, ETC.—For purposes of sections 6111, 6112, 6707 and 6708 of the In-
ternal Revenue Code of 1986— 

(1) any COVID-related employee retention tax credit (whether or not the tax-
payer claims such COVID-related employee retention tax credit) shall be treated 
as a listed transaction (and as a reportable transaction) with respect to any 
COVID–ERTC promoter if such promoter provides any aid, assistance, or advice 
with respect to any COVID–ERTC document relating to such COVID-related 
employee retention tax credit, and 
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(2) such COVID–ERTC promoter shall be treated as a material advisor with 
respect to such transaction. 

(e) COVID–ERTC PROMOTER.—For purposes of this section— 
(1) IN GENERAL.—The term ‘‘COVID–ERTC promoter’’ means, with respect to 

any COVID–ERTC document, any person which provides aid, assistance, or ad-
vice with respect to such document if— 

(A) such person charges or receives a fee for such aid, assistance, or ad-
vice which is based on the amount of the refund or credit with respect to 
such document and, with respect to such person’s taxable year in which 
such person provided such assistance or the preceding taxable year, the ag-
gregate gross receipts of such person for aid, assistance, and advice with 
respect to all COVID-ERTC documents exceeds 20 percent of the gross re-
ceipts of such person for such taxable year, or 

(B) with respect to such person’s taxable year in which such person pro-
vided such assistance or the preceding taxable year— 

(i) the aggregate gross receipts of such person for aid, assistance, and 
advice with respect to all COVID–ERTC documents exceeds 50 percent 
of the gross receipts of such person for such taxable year, or 

(ii) both— 
(I) such aggregate gross receipts exceeds 20 percent of the gross 

receipts of such person for such taxable year, and 
(II) the aggregate gross receipts of such person for aid, assist-

ance, and advice with respect to all COVID–ERTC documents (de-
termined after application of paragraph (3)) exceeds $500,000. 

(2) EXCEPTION FOR CERTIFIED PROFESSIONAL EMPLOYER ORGANIZATIONS.—The 
term ‘‘COVID–ERTC promoter’’ shall not include a certified professional em-
ployer organization (as defined in section 7705). 

(3) AGGREGATION RULE.—For purposes of paragraph (1)(B)(ii)(II), all persons 
treated as a single employer under subsection (a) or (b) of section 52 of the In-
ternal Revenue Code of 1986, or subsection (m) or (o) of section 414 of such 
Code, shall be treated as 1 person. 

(4) SHORT TAXABLE YEARS.—In the case of any taxable year of less than 12 
months, paragraph (1) shall be applied with respect to the calendar year in 
which such taxable year begins (in addition to applying to such taxable year). 

(f) COVID–ERTC DOCUMENT.—For purposes of this section, the term ‘‘COVID– 
ERTC document’’ means any return, affidavit, claim, or other document related to 
any COVID-related employee retention tax credit, including any document related 
to eligibility for, or the calculation or determination of any amount directly related 
to any COVID-related employee retention tax credit. 

(g) COVID-RELATED EMPLOYEE RETENTION TAX CREDIT.—For purposes of this sec-
tion, the term ‘‘COVID-related employee retention tax credit’’ means— 

(1) any credit, or advance payment, under section 3134 of the Internal Rev-
enue Code of 1986, and 

(2) any credit, or advance payment, under section 2301 of the CARES Act. 
(h) LIMITATION ON CREDIT AND REFUND OF COVID-RELATED EMPLOYEE RETEN-

TION TAX CREDITS.—Notwithstanding section 6511 of the Internal Revenue Code of 
1986 or any other provision of law, no credit or refund of any COVID-related em-
ployee retention tax credit shall be allowed or made after January 31, 2024, unless 
a claim for such credit or refund is filed by the taxpayer on or before such date. 

(i) AMENDMENTS TO EXTEND LIMITATION ON ASSESSMENT.— 
(1) IN GENERAL.—Section 3134(l) of the Internal Revenue Code of 1986 is 

amended to read as follows: 
‘‘(l) EXTENSION OF LIMITATION ON ASSESSMENT.— 

‘‘(1) IN GENERAL.—Notwithstanding section 6501, the limitation on the time 
period for the assessment of any amount attributable to a credit claimed under 
this section shall not expire before the date that is 6 years after the latest of— 

‘‘(A) the date on which the original return which includes the calendar 
quarter with respect to which such credit is determined is filed, 

‘‘(B) the date on which such return is treated as filed under section 
6501(b)(2), or 

‘‘(C) the date on which the claim for credit or refund with respect to such 
credit is made. 

‘‘(2) DEDUCTION FOR WAGES TAKEN INTO ACCOUNT IN DETERMINING IMPROP-
ERLY CLAIMED CREDIT.— 

‘‘(A) IN GENERAL.—Notwithstanding section 6511, in the case of an assess-
ment attributable to a credit claimed under this section, the limitation on 
the time period for credit or refund of any amount attributable to a deduc-
tion for improperly claimed ERTC wages shall not expire before the time 
period for such assessment expires under paragraph (1). 
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‘‘(B) IMPROPERLY CLAIMED ERTC WAGES.—For purposes of this paragraph, 
the term ‘improperly claimed ERTC wages’ means, with respect to an as-
sessment attributable to a credit claimed under this section, the wages with 
respect to which a deduction would not have been allowed if the portion of 
the credit to which such assessment relates had been properly claimed.’’. 

(2) APPLICATION TO CARES ACT CREDIT.—Section 2301 of the CARES Act is 
amended by adding at the end the following new subsection: 

‘‘(o) EXTENSION OF LIMITATION ON ASSESSMENT.— 
‘‘(1) IN GENERAL.—Notwithstanding section 6501 of the Internal Revenue 

Code of 1986, the limitation on the time period for the assessment of any 
amount attributable to a credit claimed under this section shall not expire be-
fore the date that is 6 years after the latest of— 

‘‘(A) the date on which the original return which includes the calendar 
quarter with respect to which such credit is determined is filed, 

‘‘(B) the date on which such return is treated as filed under section 
6501(b)(2) of such Code, or 

‘‘(C) the date on which the claim for credit or refund with respect to such 
credit is made. 

‘‘(2) DEDUCTION FOR WAGES TAKEN INTO ACCOUNT IN DETERMINING IMPROP-
ERLY CLAIMED CREDIT.— 

‘‘(A) IN GENERAL.—Notwithstanding section 6511 of such Code, in the 
case of an assessment attributable to a credit claimed under this section, 
the limitation on the time period for credit or refund of any amount attrib-
utable to a deduction for improperly claimed ERTC wages shall not expire 
before the time period for such assessment expires under paragraph (1). 

‘‘(B) IMPROPERLY CLAIMED ERTC WAGES.—For purposes of this paragraph, 
the term ‘improperly claimed ERTC wages’ means, with respect to an as-
sessment attributable to a credit claimed under this section, the wages with 
respect to which a deduction would not have been allowed if the portion of 
the credit to which such assessment relates had been properly claimed.’’. 

(j) EFFECTIVE DATES.— 
(1) IN GENERAL.—Except as otherwise provided in this subsection, the provi-

sions of this section shall apply to aid, assistance, and advice provided after 
March 12, 2020. 

(2) DUE DILIGENCE REQUIREMENTS.—Subsections (b) and (c) shall apply to aid, 
assistance, and advice provided after the date of the enactment of this Act. 

(3) LIMITATION ON CREDIT AND REFUND OF COVID-RELATED EMPLOYEE RETEN-
TION TAX CREDITS.—Subsection (h) shall apply to credits and refunds allowed or 
made after January 31, 2024. 

(4) AMENDMENTS TO EXTEND LIMITATION ON ASSESSMENT.—The amendments 
made by subsection (i) shall apply to assessments made after the date of the 
enactment of this Act. 

(k) TRANSITION RULE WITH RESPECT TO REQUIREMENTS TO DISCLOSE INFORMA-
TION, MAINTAIN CLIENT LISTS, ETC.—Any return under section 6111 of the Internal 
Revenue Code of 1986, or list under section 6112 of such Code, required by reason 
of subsection (d) of this section to be filed or maintained, respectively, with respect 
to any aid, assistance, or advice provided by a COVID–ERTC promoter with respect 
to a COVID–ERTC document before the date of the enactment of this Act, shall not 
be required to be so filed or maintained (with respect to such aid, assistance or ad-
vice) before the date which is 90 days after such date. 

(l) PROVISIONS NOT TO BE CONSTRUED TO CREATE NEGATIVE INFERENCES.— 
(1) NO INFERENCE WITH RESPECT TO APPLICATION OF KNOWLEDGE REQUIRE-

MENT TO PRE-ENACTMENT CONDUCT OF COVID-ERTC PROMOTERS, ETC.—Subsection 
(b) shall not be construed to create any inference with respect to the proper ap-
plication of section 6701(a)(3) of the Internal Revenue Code of 1986 with respect 
to any aid, assistance, or advice provided by any COVID-ERTC promoter on or 
before the date of the enactment of this Act (or with respect to any other aid, 
assistance, or advice to which such subsection does not apply). 

(2) REQUIREMENTS TO DISCLOSE INFORMATION, MAINTAIN CLIENT LISTS, ETC.— 
Subsections (d) and (k) shall not be construed to create any inference with re-
spect to whether any COVID-related employee retention tax credit is (without 
regard to subsection (d)) a listed transaction (or reportable transaction) with re-
spect to any COVID–ERTC promoter; and, for purposes of subsection (j), a re-
turn or list shall not be treated as required (with respect to such aid, assistance, 
or advice) by reason of subsection (d) if such return or list would be so required 
without regard to subsection (d). 

(m) REGULATIONS.—The Secretary (as defined in subsection (c)(5)) shall issue such 
regulations or other guidance as may be necessary or appropriate to carry out the 
purposes of this section (and the amendments made by this section). 
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I. SUMMARY AND BACKGROUND 

A. PURPOSE AND SUMMARY 

The bill, H.R. 7024, the ‘‘Tax Relief for American Families and 
Workers Act of 2024,’’ as ordered reported by the Committee on 
Ways and Means on January 19, 2024. 

The Tax Relief for American Families and Workers Act of 2024 
provides tax relief for working families, promotes American innova-
tion and growth, increases global competitiveness, provides assist-
ance for disaster-impacted communities, encourages more afford-
able housing, enhances tax administration, and eliminates fraud. 

TAX RELIEF FOR WORKING FAMILIES 

Calculation of Refundable Credit on a Per-Child Basis.—Under 
current law, the maximum refundable child tax credit for a tax-
payer is computed by multiplying that taxpayer’s earned income (in 
excess of $2,500) by 15 percent. This provision modifies the calcula-
tion of the maximum refundable credit amount by providing that 
taxpayers first multiply their earned income (in excess of $2,500) 
by 15 percent, and then multiply that amount by the number of 
qualifying children. This policy would be effective for tax years 
2023, 2024, and 2025. 

Modification in Overall Limit on Refundable Child Tax Credit.— 
Under current law, the maximum refundable child tax credit is 
limited to $1,600 per child for 2023, even if the earned income limi-
tation described above is in excess of this amount. This provision 
increases the maximum refundable amount per child to $1,800 in 
tax year 2023, $1,900 in tax year 2024, and $2,000 in tax year 
2025, along with the inflation adjustment described below. 

Adjustment of Child Tax Credit for Inflation.—This provision 
would adjust the $2,000 value of the child tax credit for inflation 
in tax years 2024 and 2025, rounded down to the nearest $100. 

Rule for Determination of Earned Income.—For tax years 2024 
and 2025, taxpayers may, at their election, use their earned income 
from the prior taxable year in calculating their maximum child tax 
credit if the taxpayer’s earned income in the current taxable year 
was less than the taxpayer’s earned income in the prior taxable 
year. 

Special Rule for Certain Early-Filed 2023 Returns.—This provi-
sion ensures that taxpayers filing their 2023 tax returns at the be-
ginning of the 2024 tax filing season receive the correct child tax 
credit amount given the per-child and refundable amount changes 
made in this title. Additionally, to the extent that a taxpayer is eli-
gible for an increased credit, the IRS is to execute such payment 
expeditiously. 

AMERICAN INNOVATION AND GROWTH 

Deduction for Research and Experimental Expenditures.—Cur-
rent law provides that research or experimental costs paid or in-
curred in tax years beginning after December 31, 2021, are re-
quired to be deducted over a five-year period. Research or experi-
mental costs that are attributable to research that is conducted 
outside of the United States are required to be deducted over a 15- 
year period. 
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The provision delays the date when taxpayers must begin de-
ducting their domestic research or experimental costs over a five- 
year period until taxable years beginning after December 31, 2025. 
Therefore, taxpayers may deduct currently domestic research or ex-
perimental costs that are paid or incurred in tax years beginning 
after December 31, 2021, and before January 1, 2026. 

Extension of Allowance for Depreciation, Amortization, or Deple-
tion in Determining the Limitation on Business Interest.—For tax 
years beginning before January 1, 2022, the computation of ad-
justed taxable income (ATI) for purposes of the limitation on the 
deduction for business interest is determined without regard to any 
deduction allowable for depreciation, amortization, or depletion 
(i.e., earnings before interest, taxes, depreciation, and amortization 
(EBITDA)). 

The provision extends the application of EBITDA to taxable 
years beginning after December 31, 2023 (and, if elected, for tax-
able years beginning after December 31, 2021), and before January 
1, 2026. Therefore, for taxable years beginning after December 31, 
2021, and before January 1, 2024, ATI is computed with regard to 
deductions allowable for depreciation, amortization, or depletion 
(i.e., earnings before interest and taxes (EBIT)). However, ATI may 
be computed as EBITDA, if elected, for such taxable years. For tax-
able years beginning after December 31, 2023, and before January 
1, 2026, ATI is computed as EBITDA. For taxable years beginning 
after December 31, 2025, ATI is computed as EBIT. 

Extension of 100 Percent Bonus Depreciation.—Qualified property 
acquired and placed in service after September 27, 2017, and before 
January 1, 2023 (January 1, 2024, for longer production period 
property and certain aircraft), as well as specified plants planted 
or grafted after September 27, 2017, and before January 1, 2023, 
are eligible for 100-percent bonus depreciation. The 100-percent al-
lowance is phased down by 20 percent per calendar year for quali-
fied property acquired after September 27, 2017, and placed in 
service after December 31, 2022 (after December 31, 2023, for 
longer production period property and certain aircraft), as well as 
for specified plants planted or grafted after December 31, 2022. 

The provision extends 100-percent bonus depreciation for quali-
fied property placed in service after December 31, 2022, and before 
January 1, 2026 (January 1, 2027, for longer production period 
property and certain aircraft) and for specified plants planted or 
grafted after December 31, 2022, and before January 1, 2026. The 
provision retains 20-percent bonus depreciation for property placed 
in service after December 31, 2025, and before January 1, 2027 
(after December 31, 2026, and before January 1, 2028, for longer 
production period property and certain aircraft), as well as for spec-
ified plants planted or grafted after December 31, 2025, and before 
January 1, 2027. 

Increase in Limitations on Expensing of Depreciable Business As-
sets.—Under Internal Revenue Code (‘‘IRC’’) section 179, a tax-
payer may elect to expense the cost of qualifying property, rather 
than to recover such costs through tax depreciation deductions, 
subject to limitation. Under current law, the maximum amount a 
taxpayer may expense is $1 million of the cost of qualifying prop-
erty placed in service for the taxable year. The $1 million amount 
is reduced by the amount by which the cost of such property placed 

VerDate Sep 11 2014 11:36 Jan 24, 2024 Jkt 054628 PO 00000 Frm 00029 Fmt 6659 Sfmt 6602 E:\HR\OC\HR353P1.XXX HR353P1rf
re

de
ric

k 
on

 L
A

P
8M

3W
LY

3P
R

O
D

 w
ith

 H
E

A
R

IN
G



24 

in service during the taxable year exceeds $2.5 million. The $1 mil-
lion and $2.5 million amounts are adjusted for inflation for taxable 
years beginning after 2018, and were $1.16 million and $2.89 mil-
lion in 2023, respectively. In general, qualifying property is defined 
as depreciable tangible personal property, off-the shelf computer 
software, and qualified real property that is purchased for use in 
the active conduct of a trade or business. 

The provision increases the maximum amount a taxpayer may 
expense to $1.29 million, reduced by the amount by which the cost 
of qualifying property exceeds $3.22 million. The $1.29 million and 
$3.22 million amounts are adjusted for inflation for taxable years 
beginning after 2024. The proposal applies to property placed in 
service in taxable years beginning after December 31, 2023. 

INCREASING GLOBAL COMPETITIVENESS 

Subtitle A—United States-Taiwan Expedited Double-Tax Relief Act 
This subtitle provides targeted and expedited relief from double 

taxation on U.S.-Taiwan cross border investment through changes 
to the U.S. tax code. 

Special Rules for Taxation of Certain Residents of Taiwan.—This 
section creates new section 894A of the IRC, providing substantial 
benefits to Taiwan residents (‘‘qualified residents of Taiwan’’), simi-
lar to those that are provided in the 2016 United States Model In-
come Tax Convention (‘‘U.S. Model Tax Treaty’’). The provisions 
fall into four primary categories: 

1. Reduction of withholding taxes; 
2. Application of permanent establishment (‘‘PE’’) rules; 
3. Treatment of income from employment; and 
4. Determination of qualified residents of Taiwan, including 

rules for dual residents. 
Since the application of these provisions requires full reciprocal 

benefits, the new tax code section does not come into effect until 
Taiwan provides the same set of benefits to U.S. persons with in-
come subject to tax in Taiwan, similar to the reciprocal operation 
of a tax treaty. 

Reduction of withholding taxes 
A reduced rate of withholding tax would apply to certain income 

from U.S. sources received by qualified residents of Taiwan, such 
as interest, dividends, royalties, and certain other comparable pay-
ments, such as dividend equivalent amounts. 

Instead of the 30 percent withholding tax presently imposed on 
U.S. source income received by nonresident aliens and foreign cor-
porations, interest and royalties would be subject to a 10 percent 
withholding tax rate. Generally, dividends would be subject to a 15 
percent withholding tax rate. Dividends would be subject to a lower 
10 percent rate if paid to a recipient that owns at least ten percent 
of the shares of stock in the corporation, subject to limitations. 

Lower withholding tax rates would not apply to certain amounts, 
such as those subject to the Foreign Investment in Real Property 
Tax Act (‘‘FIRPTA’’), received from or paid by an inverted company, 
and others. 
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Application of permanent establishment (‘‘PE’’) rules 
The threshold of whether a qualified resident of Taiwan’s income 

from a U.S. trade or business is subject to U.S. income tax would 
be raised to the PE standard in treaties, rather than the U.S. trade 
or business standard applied in the IRC. If a qualified resident of 
Taiwan has a PE in the United States, income which is subject to 
U.S. income tax would be only the qualified resident of Taiwan’s 
taxable income effectively connected to the United States PE. 

Treatment of income from employment 
No U.S. tax would be imposed on certain wages of qualified resi-

dents of Taiwan in connection with personal services performed in 
the U.S. Such wages cannot be paid by a U.S. person or borne by 
a U.S. PE of a foreign person. This treatment does not apply to cer-
tain types of wages, such as directors’ fees, pensions, and other 
wages that are generally taxable under the U.S. Model Tax Treaty. 

Determination of qualified residents of Taiwan, including 
rules for dual residents 

A ‘‘qualified resident of Taiwan’’ generally is any person who is 
liable for tax to Taiwan because of such person’s domicile, resi-
dence, place of management, place of incorporation, or any similar 
criterion, and is not a U.S. person. Additional rules are provided 
to determine whether certain dual resident individuals are treated 
as qualified residents of Taiwan. For corporations, a qualified resi-
dent of Taiwan must also meet one of the limitation on benefits 
tests to be a beneficiary of the provision. 

Application and regulatory authority 
The tax benefits provided to qualified residents of Taiwan only 

apply once the U.S. has determined that Taiwan has granted recip-
rocal benefits to U.S. persons. Specific regulatory authority is pro-
vided for a number of policies, and any regulations or other guid-
ance should be consistent with the provisions of the U.S. Model Tax 
Treaty. 

Subtitle B—United States-Taiwan Tax Agreement Authorization Act 
Because the U.S. is unable to enter into a bilateral tax treaty 

with Taiwan due to Taiwan’s unique status, subtitle B provides au-
thorization to the President to negotiate and enter into a U.S.-Tai-
wan tax agreement that includes provisions generally conforming 
with those customarily contained in U.S. tax treaties. 

Definitions.—This section provides definitions for terms used in 
subtitle B, including the terms ‘‘Agreement,’’ ‘‘appropriate congres-
sional committees,’’ ‘‘approval legislation,’’ and ‘‘implementing legis-
lation.’’ 

Authorization to Negotiate and Enter Into Agreement.—This sec-
tion states that the President is authorized to negotiate and enter 
into a U.S.-Taiwan tax agreement only after the U.S. tax code pro-
visions described in subtitle A are enacted and effective. The tax 
agreement should include only provisions customarily contained in 
U.S. tax treaties. In addition, the tax agreement may incorporate 
and restate provisions of any agreement or existing law addressing 
double taxation for residents of the U.S. and Taiwan. Finally, the 
tax agreement should include a statement of authority and a provi-
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sion conditioning the entry into force of the tax agreement upon (i) 
enactment of approval and implementing legislation and (ii) con-
firmation by the Treasury Secretary that Taiwan has approved and 
taken appropriate steps required to implement the tax agreement. 

Consultations with Congress.—This section stipulates that the 
President provide written notification to the appropriate congres-
sional committees at least 15 days before commencement of nego-
tiations on a U.S.-Taiwan tax agreement. In addition, the section 
includes rules providing that these committees be regularly briefed 
by the President on the status of negotiations and that the Treas-
ury Secretary, in coordination with the Secretary of State, meet 
and consult with these committees throughout the negotiations. Fi-
nally, the section provides rules regarding the elements of those 
consultations. 

Approval and Implementation of Agreement.—This section states 
that a tax agreement does not enter into force unless (i) the Presi-
dent, at least 60 days before the tax agreement is entered into, 
publishes the text of the contemplated tax agreement on a publicly 
available website of the Treasury Department, and (ii) approval 
and implementing legislation with respect to the tax agreement is 
enacted into law. Further, this section provides that the President 
may provide for the tax agreement to enter into force upon (i) en-
actment of approval and implementing legislation, and (ii) con-
firmation by the Treasury Secretary that Taiwan has approved and 
taken appropriate steps required to implement the tax agreement. 

Submission to Congress of Agreement and Implementation Pol-
icy.—This section stipulates that not later than 270 days after the 
President enters into the tax agreement, (i) the President or the 
President’s designee should submit to Congress the final text and 
a technical explanation of the tax agreement, and (ii) the Treasury 
Secretary should submit to Congress a description of changes to ex-
isting laws that the President considers would be necessary to en-
sure the U.S. acts in a manner consistent with the tax agreement 
and a statement of anticipated administrative action proposed to 
implement the tax agreement. 

Consideration of Approval Legislation and Implementing Legisla-
tion.—This section provides language that should be included in 
approval legislation and indicates the congressional committees to 
whom the approval and implementing legislation would be re-
ferred. Approval legislation would be referred to the Senate Foreign 
Relations Committee and House Ways & Means Committee, and 
implementing legislation would be referred to the Senate Finance 
Committee and House Ways & Means Committee. 

Relationship of Agreement to Internal Revenue Code of 1986.— 
This section states that no provision of a tax agreement or approval 
legislation which is inconsistent with any provision of the IRC shall 
have effect. Further, this section provides that nothing in subtitle 
B should be construed to amend or modify any U.S. law or limit 
any authority conferred under any U.S. law unless specifically pro-
vided for in subtitle B. 

Authorization of Subsequent Tax Agreements Relative to Tai-
wan.—This section modifies the treatment of the terms ‘‘Agree-
ment’’ and ‘‘tax agreement’’ so that, subsequent to the enactment 
of approval and implementing legislation, the tax agreement au-
thorization framework provided in subtitle B may be utilized for a 
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future U.S.-Taiwan tax agreement(s) that supplements or super-
sedes a previous tax agreement(s). The section also provides that 
the provisions of subtitle B, including the congressional consulta-
tion requirements in section 204, should be applied separately with 
respect to each tax agreement. 

United States Treatment of Double Taxation Matters With Re-
spect to Taiwan.—This section provides congressional findings and 
a statement of policy regarding double taxation matters with re-
spect to Taiwan. 

ASSISTANCE FOR DISASTER-IMPACTED COMMUNITIES 

Extension of Rules for Treatment of Certain Disaster-Related Per-
sonal Casualty Losses.—The Taxpayer Certainty and Disaster Tax 
Relief Act of 2020 provided tax relief to certain individuals in quali-
fied disaster areas. The relief included special rules for qualified 
disaster-related personal casualty losses, including eliminating the 
requirement that casualty losses must exceed 10 percent of ad-
justed gross income (AGI) to qualify for the deduction, requiring 
losses to exceed $500 per casualty in order to be deductible, and 
allowing taxpayers to claim the casualty loss deduction ‘‘above the 
line,’’ i.e., without itemizing their deductions. 

This section extends the rules for the treatment of certain dis-
aster-related personal casualty losses as passed in the Taxpayer 
Certainty and Disaster Tax Relief Act of 2020, including any area 
with respect to which a major disaster was declared by the Presi-
dent during the period beginning on January 1, 2020, and ending 
60 days after the date of enactment of the proposal if the incident 
period of the disaster (as specified by the Federal Emergency Man-
agement Agency as the period during which the disaster occurred) 
begins on or after December 28, 2019, and on or before the date 
of enactment of the proposal. 

Exclusion From Gross Income for Compensation for Losses or 
Damages Resulting From Certain Wildfires.—In general, gross in-
come is defined as income from whatever source derived. This sec-
tion excludes from gross income any amount received by or on be-
half of an individual as a qualified wildfire relief payment. It de-
fines ‘‘qualified wildfire relief payment’’ as any amount received by 
or on behalf of an individual for expenses, damages, or losses in-
curred as a result of a qualified wildfire disaster, but only to the 
extent any expense, damage, or loss is not compensated for by in-
surance or otherwise. This section also includes provisions to deny 
double benefits. 

This section applies only to qualified wildfire relief payments re-
ceived by an individual during taxable years beginning after De-
cember 31, 2019, and before January 1, 2026. 

East Palestine Disaster Relief Payments.—In general, gross in-
come is defined as income from whatever source derived. This sec-
tion treats East Palestine train derailment payments as qualified 
disaster relief payments as defined in IRC section 139(b). Thus, 
these payments are excluded from gross income and are subject to 
other present-law provisions applicable to qualified disaster relief 
payments. 

East Palestine train derailment payments are any amount re-
ceived by or on behalf of an individual as compensation for loss, 
damages, expenses, loss in real property value, closing costs with 
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respect to real property, or inconvenience resulting from the East 
Palestine train derailment paid by a Federal, State, or local govern-
ment agency, Norfolk Southern Railway, or any subsidiary, insurer, 
or agent of Norfolk Southern Railway or any related person. ‘‘East 
Palestine train derailment’’ is defined as the derailment of a train 
in East Palestine, Ohio, on February 3, 2023. This section applies 
to amounts received on or after February 3, 2023. 

MORE AFFORDABLE HOUSING 

State Housing Credit Ceiling Increase for Low-Income Housing 
Credit.—In calendar years 2018 through 2021, the 9 percent 
LIHTC ceiling was increased by 12.5 percent, allowing states to al-
locate more credits for affordable housing projects. This provision 
restores the 12.5 percent increase for calendar years 2023 through 
2025 and is effective for taxable years beginning after December 
31, 2022. 

Tax-Exempt Bond Financing Requirement.—Under current law, 
to receive LIHTC a building must either receive a credit allocation 
from the state housing finance authority or be bond-financed. To be 
bond-financed, 50 percent or more of the aggregate basis of the 
building and land must be financed with bonds that are subject to 
a state’s private activity bond volume cap. This provision lowers 
the bond-financing threshold to 30 percent for projects financed by 
bonds with an issue date before 2026. This section provides a tran-
sition rule for buildings that already have bonds issued by requir-
ing that a building must have 5 percent or more of its aggregate 
basis financed by bonds with an issue date in 2024 or 2025. 

This provision is effective for buildings placed in service after De-
cember 31, 2023. In the case of rehabilitation expenditures, which 
are treated as a separate new building by the IRS, the building is 
considered placed in service at the end of the rehabilitation expend-
itures period. The 30 percent requirement is applied to the aggre-
gate basis of both the existing building and the rehabilitation ex-
penditures. 

TAX ADMINISTRATION AND ELIMINATING FRAUD 

Increase in Threshold for Information Reporting on Forms 1099– 
NEC and 1099–MISC.—Under current law, the reporting threshold 
for payments by a business for services performed by an inde-
pendent contractor or subcontractor and for certain other payments 
is generally $600. This section generally increases the threshold to 
$1,000 and adjusts it for inflation after 2024. Under current law, 
the reporting threshold is, in some cases, based on payments dur-
ing the taxable year. The new threshold is based on payments dur-
ing the calendar year. This section applies to payments made after 
December 31, 2023. 

Enforcement Provisions with Respect to COVID Related Employee 
Retention Tax Credit (ERTC).—Under current law, a $1,000 pen-
alty may apply to a person who knows or has reason to know that 
an understatement of tax or excessive credit would result from the 
use of the person’s aid, assistance, or advice and knows that the 
advice ‘‘could not be supported on any reasonable basis under the 
law.’’ Nevertheless tax preparers are not subject to the penalty 
merely for suggesting ‘‘an aggressive but supportable filing posi-
tion’’ that is later rejected by the courts. This section increases the 
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penalty for aiding and abetting the understatement of a tax liabil-
ity by a COVID–ERTC promoter, separately defined, to the greater 
of $200,000 for a business promoter ($10,000 for an individual) or 
75 percent of the gross income of the ERTC promoter derived (or 
to be derived) from providing aid, assistance, or advice with respect 
to a return or claim for ERTC refund or a document relating to the 
return or claim. The bill makes clear that the pre-enactment stand-
ard for applying the aiding & abetting penalty remains unchanged 
despite the targeted increase in the amount of the penalty that ap-
plies solely to ERTC promoters. 

Under current law, a paid tax return preparer may be subject to 
a $500 penalty for each failure to comply with due diligence re-
quirements relating to the filing status and amount of certain cred-
its with respect to a taxpayer’s return or claim for refund. This sec-
tion requires a COVID–ERTC promoter to comply with similar due 
diligence requirements with respect to a taxpayer’s eligibility for 
(or the amount of) an ERTC and applies a $1,000 penalty for each 
failure to comply. If the COVID–ERTC promoter does not comply 
with the due diligence requirements, the promoter is also treated 
as knowing that his aid, assistance, or advice, would (if used) result 
in an understatement of tax liability by another person, for pur-
poses of imposing the penalty for aiding and abetting the under-
statement of tax liability. 

Under current law, certain material advisors are required to dis-
close information to the IRS with respect to designated types of 
transactions (known as ‘‘listed transactions’’) and to make lists of 
advice recipients with respect to such transactions available to the 
IRS upon request. Under this section, a COVID–ERTC promoter is 
similarly required to file return disclosures and provide lists of cli-
ents to the IRS upon request. 

This section defines a COVID–ERTC promoter as any person 
who provides aid, assistance, or advice with respect to an affidavit, 
refund, claim, or other document relating to an ERTC, if the person 
charges fees for ERTC-related aid, assistance, or advice based on 
the amount of the credit (contingency fees) and gross receipts from 
such advice exceed 20% of the person’s total gross receipts or meets 
a separate gross-receipts test. The separate gross receipts test is 
met if (1) gross receipts from ERTC-related aid, assistance, or ad-
vice regardless of the manner in which fees are charged equal or 
exceed 50% of the person’s gross receipts for the relevant year, or 
(2) both (i) the gross receipts for the relevant year from such advice 
exceeds 20 percent of the person’s gross receipts for the relevant 
year and (ii) the person’s aggregate gross receipts from all such ad-
vice exceeds $500,000 (after application of an aggregation rule that 
applies solely to this dollar-threshold test). For this purpose, cer-
tified professional employer organizations (PEOs) are not treated 
as COVID–ERTC promoters. 

Under current law, the statute of limitations period on assess-
ment for the COVID-related ERTC is generally five years from the 
date of the claim. This section extends the period to six years. As 
a correlative matter, it extends the period for taxpayers to claim 
valid deductions for wages attributable to invalid ERTC claims that 
are corrected after the normal period of limitations. 

VerDate Sep 11 2014 11:36 Jan 24, 2024 Jkt 054628 PO 00000 Frm 00035 Fmt 6659 Sfmt 6602 E:\HR\OC\HR353P1.XXX HR353P1rf
re

de
ric

k 
on

 L
A

P
8M

3W
LY

3P
R

O
D

 w
ith

 H
E

A
R

IN
G



30 

Under current law, taxpayers can claim COVID-related ERTC 
until April 15, 2025. This section bars additional claims after Janu-
ary 31, 2024. 

This section is effective for aid, assistance, or advice provided 
after March 12, 2020. The due diligence requirement is effective for 
aid, assistance, or advice provided after the date of enactment. The 
requirement for a COVID–ERTC promoter to file disclosures or 
maintain lists with respect to aid, assistance, or advice provided 
before the date of enactment is effective 90 days after the date of 
enactment. The extension of the statute of limitations on assess-
ment is effective for assessments made after the date of enactment. 

B. BACKGROUND AND NEED FOR LEGISLATION 

Background—Based on a framework released by Chairman 
Smith with Senate Finance Committee Chairman Wyden the Ways 
and Means Committee marked up the ‘‘Tax Relief for American 
Families and Workers Act’’ (H.R. 7024), as amended, on January 
19, 2024, and ordered the bill favorably reported to the House of 
Representatives. 

Need for legislation—A top priority of the Ways and Means Com-
mittee has been listening to the concerns of American workers and 
families and developing policy solutions to help. The Committee 
has heard extensively about the need to provide tax relief for work-
ing families, make adjustments to the tax code to promote Amer-
ican innovation and growth, increase Global Competitiveness, as-
sist families have been harmed by recent disasters, build more af-
fordable housing, and combat fraud. 

This legislation provides tax cuts to working class families that 
are struggling to make ends meet in the current economy by help-
ing them keep more of their hard-earned dollars and enhancing the 
child tax. 

The legislation promotes American growth and innovation nec-
essary to compete in a global economy, by allowing full expensing 
of U.S. research and development costs, more generous interest ex-
pense deductibility, and full capital expensing U.S. businesses will 
be better to compete on main street and across the globe, especially 
with China. 

Broad bipartisan support exists for strengthening the United 
States’ economic partnership with Taiwan. Taiwan is one of the 
largest trading partners with the U.S. and is an especially critical 
trading partner in the semiconductor industry and in enhancing 
our onshoring capabilities for advanced manufacturing. To further 
strengthen that economic partnership, there has been bipartisan 
interest in addressing double taxation to encourage cross-border in-
vestment between the U.S. and Taiwan. Taiwan is the United 
States’ largest trading partner with whom it does not have an in-
come tax treaty, but Taiwan’s very unique status precludes the 
conclusion of a tax treaty. In order to address double taxation be-
tween the U.S. and Taiwan, a unique solution is necessary that 
provides both targeted and expedited relief and a path forward for 
a more comprehensive tax agreement. 

Families and communities are left to put back the pieces after 
events such as hurricanes, droughts, wildfires, windstorms, winter 
storms, accidents, and flooding leave them devastated. This legisla-
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tion builds on bipartisan bills to help families recover and rebuild 
stronger in the aftermath of a disaster. 

Enacted as part of a package of relief measures to sustain eco-
nomic growth in the midst of the Covid–19 pandemic, the ERTC 
was intended to help large and small businesses meet payroll obli-
gations and avoid layoffs that would otherwise have occurred due 
to sharp declines in revenue caused by the pandemic. Consistent 
with this purpose, eligibility for the credit was based the existence 
of a governmental order impacting the business’s revenue, or a per-
centage decline in revenue from a benchmark pre-pandemic cal-
endar quarter. At the time it was enacted, the Joint Committee on 
Taxation estimated the ten year revenue cost of the ERTC would 
be under $55 billion. 

The last calendar quarter for which most businesses can file 
claims is the third quarter of 2021, and businesses that file employ-
ment tax returns by the regular filing deadline would have filed 
their initial claims for a credit in 2021 or 2022. Nevertheless, the 
IRS saw the pace of amended claims pick up at the end of 2022 
along with significant evidence of promoter activity by firms filing 
claims on a contingency fee basis. As of late 2023 amended claims 
alone reached $180 billion, more than three times the Joint Com-
mittee on Taxation’s ten year estimate for the whole program. 
While it is important to recognize that many of these claims may 
be valid, the impact on improper claims for businesses partici-
pating in them as clients of a promoter firm can be severe. 

In order to protect businesses from the consequences of improper 
claims and deter the aggressive promotion of amended ERTC re-
turn filing opportunities, the Committee believed it was necessary, 
twenty-eight months after the close of the last eligible calendar 
quarter, to bring an end to the period to file new claims, enhance 
the due diligence requirements for ERTC promoters, and require 
such ERTC promoters to keep records that would enable the IRS 
better to distinguish valid from invalid claims. 

C. LEGISLATIVE HISTORY 

BACKGROUND 

H.R. 7024 was introduced on January 17, 2024, and was referred 
to the Committee on Ways and Means. 

COMMITTEE HEARINGS 

On February 6, 2023, the Committee held a hearing entitled 
‘‘Field Hearing on the State of the American Economy: Appa-
lachia.’’ 

On March 7, 2023, the Committee held a hearing entitled ‘‘Field 
Hearing on the State of the American Economy: The Heartland.’’ 

On March 10, 2023, the Committee held a hearing entitled 
‘‘President Biden’s Fiscal Year 2024 Budget Request with Treasury 
Secretary Yellen.’’ 

On March 24, 2023, the Committee held a hearing entitled ‘‘The 
Biden Administration’s 2023 Trade Policy Agenda with United 
States Trade Representative, Ambassador Tai.’’ 

On April 21, 2023, the Committee held a hearing entitled ‘‘Field 
Hearing on the State of the American Economy: The South.’’ 

VerDate Sep 11 2014 11:36 Jan 24, 2024 Jkt 054628 PO 00000 Frm 00037 Fmt 6659 Sfmt 6602 E:\HR\OC\HR353P1.XXX HR353P1rf
re

de
ric

k 
on

 L
A

P
8M

3W
LY

3P
R

O
D

 w
ith

 H
E

A
R

IN
G



32 

On September 14, 2023, the Committee held a hearing entitled 
‘‘Member Day.’’ 

COMMITTEE ACTION 

The Committee on Ways and Means marked up H.R. 7024, the 
‘‘Tax Relief for American Families and Workers Act of 2024,’’ on 
January 19, 2024, and ordered the bill, as amended, favorably re-
ported (with a quorum being present) by a roll call vote of 40 ayes 
and 3 nays. 

D. DESIGNATED HEARINGS 

Pursuant to clause 3(c)(6) of rule XIII, the following hearings 
were used to develop and consider H.R. 7024: 

On February 6, 2023, the Committee held a hearing entitled 
‘‘Field Hearing on the State of the American Economy: Appa-
lachia.’’ 

On March 7, 2023, the Committee held a hearing entitled ‘‘Field 
Hearing on the State of the American Economy: The Heartland.’’ 

On March 10, 2023, the Committee held a hearing entitled 
‘‘President Biden’s Fiscal Year 2024 Budget Request with Treasury 
Secretary Yellen.’’ 

On March 24, 2023, the Committee held a hearing entitled ‘‘The 
Biden Administration’s 2023 Trade Policy Agenda with United 
States Trade Representative, Ambassador Tai.’’ 

On April 21, 2023, the Committee held a hearing entitled ‘‘Field 
Hearing on the State of the American Economy: The South.’’ 

On September 14, 2023, the Committee held a hearing entitled 
‘‘Member Day.’’ 
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1 Sec. 24(a), (h)(2). For taxable years beginning after December 31, 2025, the amount of the 
credit is $1,000 for each qualifying child. 

2 Sec. 24(b), (h)(3). For taxable years beginning after December 31, 2025, the modified AGI 
threshold amounts at which the credit begins to phase out are $75,000 for individuals who are 
not married, $110,000 for married individuals filing joint returns, and $55,000 for married indi-
viduals filing separate returns. 

3 Sec. 24(b)(1). 
4 Sec. 24(c)(1). 
5 Sec. 24(c)(2). 
6 Sec. 24(h)(7). For taxable years beginning after December 31, 2025, the child tax credit may 

be claimed if the taxpayer identification number (‘‘TIN’’) of the qualifying child, rather than the 
SSN of the child, appears on the return. Sec. 24(e)(1). 

7 See sec. 205(c)(2)(B)(i)(I) (or that portion of subclause (III) that relates to subclause (I)) of 
the Social Security Act. 

8 Sec. 24(e)(2). 
9 Sec. 26(a). 

II. EXPLANATION OF THE BILL 

TITLE I—TAX RELIEF FOR WORKING FAMILIES 

(secs. 101–105 of the bill and sec. 24 of the Code) 

PRESENT LAW 

In general 
Present law provides taxpayers with a child tax credit of up to 

$2,000 for each qualifying child.1 The aggregate amount of other-
wise allowable child tax credit is phased out for taxpayers with in-
come over a threshold amount of $400,000 for taxpayers filing 
jointly and $200,000 for all other taxpayers.2 The otherwise allow-
able child tax credit amount is reduced by $50 for each $1,000 (or 
fraction thereof) of modified adjusted gross income (‘‘AGI’’) over the 
applicable threshold amount. For purposes of this limitation, modi-
fied AGI means AGI increased by any amount excluded from gross 
income under section 911 (foreign earned income exclusion), 931 
(exclusion of income for a bona fide resident of American Samoa), 
or 933 (exclusion of income for a bona fide resident of Puerto 
Rico).3 

Generally, for purposes of the child tax credit, a qualifying child 
is a qualifying child, as defined in section 152(c), who is under the 
age of 17.4 Only a child who is a U.S. citizen, national, or resident 
may be a qualifying child; citizens of contiguous countries who are 
not U.S. citizens, nationals, or residents are ineligible under the 
child tax credit definition of qualifying child.5 

The name and social security number (‘‘SSN’’) of the qualifying 
child must appear on the return, and the SSN must be issued be-
fore the due date for filing the return.6 The SSN must also be 
issued to a citizen or national of the United States or pursuant to 
a provision of the Social Security Act relating to the lawful admis-
sion for employment in the United States.7 The TIN of the tax-
payer must be issued on or before the due date for filing the re-
turn.8 

Partial refundability and calculation of additional child tax credit 
The child tax credit is generally a nonrefundable tax credit taken 

against income tax liability. The credit is allowable against both 
the regular tax and the alternative minimum tax.9 

In some circumstances, all or a portion of the otherwise allowable 
credit is treated as a refundable credit (the ‘‘additional child tax 
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10 Sec. 24(d). 
11 Sec. 24(d)(1)(B)(i), (h)(6). For taxable years beginning after December 31, 2025, the earned 

income threshold for the refundable child tax credit is $3,000. 
12 Sec. 32(c)(2). 
13 Sec. 24(d)(1)(B)(i). For example, some ministers’ parsonage allowances are considered self- 

employment income, see section 1402(a)(8), and thus are considered earned income for purposes 
of computing the EITC, but they are excluded from gross income for income tax purposes and 
thus are not considered earned income for purposes of the additional child tax credit. 

14 Sec. 24(d)(1)(B)(ii). 
15 Rev. Proc. 2022–38, 2022–45 I.R.B. 445. and Rev. Proc. 2023–34. 2023–48 I.R.B. 1287. 
16 Sec. 24(h)(5). The nonrefundable portion of the child tax credit is not adjusted for inflation. 

For taxable years beginning after December 31, 2025, there is no separately stated maximum 
amount of the additional child tax credit; however, the refundable credit may not exceed the 
total amount of the credit of $1,000 for taxable years beginning after December 31, 2025. 

17 Sec. 3402(f)(1)(C). 
18 An individual who is a qualifying child for purposes of the dependent rules under section 

152, but not a qualifying child for purposes of the child tax credit (e.g., a child who is age 17 
or 18, a full-time student under age 24, or a child without a valid SSN) is eligible to be a quali-
fying dependent for purposes of the $500 nonrefundable credit for other dependents. For taxable 
years beginning after December 31, 2025, there is no tax credit for other dependents. 

credit’’).10 The credit is treated as refundable in an amount equal 
to 15 percent of earned income in excess of $2,500 (the ‘‘earned in-
come formula’’).11 Earned income generally has the same definition 
as for purposes of the earned income tax credit and is defined as 
the sum of wages, salaries, tips, and other taxable employee com-
pensation plus net self-employment earnings.12 For purposes of the 
additional child tax credit, only items taken into account in com-
puting taxable income are treated as earned income.13 However, 
combat pay that is excluded from gross income under section 112 
is also taken into account. 

A taxpayer with three or more qualifying children may determine 
the additional child tax credit using the ‘‘alternative formula,’’ if 
this formula results in a larger additional child tax credit than de-
termined under the earned income formula. Under the alternative 
formula, the additional child tax credit equals the amount by which 
the taxpayer’s Social Security taxes exceed the taxpayer’s earned 
income tax credit.14 

Under current law, the maximum amount of the additional child 
tax credit per qualifying child ($1,600 for 2023 and $1,700 for 
2024) 15 is indexed for inflation, although the amount may not ex-
ceed the $2,000 amount of the nonrefundable child tax credit.16 
Any adjustment for inflation is rounded down to the next lowest 
multiple of $100. 

Withholding 
Chapter 24 of the Code provides rules for employers to deduct 

and withhold amounts from employee wages for the payment of in-
come tax. Under rules determined by the Secretary, an employee 
may be permitted one or more withholding allowances that reduces 
the amount of income tax withholding. A taxpayer’s withholding al-
lowances may take into account the number of children in respect 
of whom it is reasonably expected that the taxpayer is eligible for 
a child tax credit.17 

Credit for other dependents 
An individual is allowed a $500 nonrefundable credit for each de-

pendent of the taxpayer as defined in section 152 other than a 
qualifying child as defined for purposes of the child tax credit.18 
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19 Sec. 24(k)(1). 
20 Sec. 24(k)(2). 
21 This amount is $1,600 for taxable years beginning in 2023 and $1,700 for taxable years be-

ginning in 2024. Rev. Proc. 2022–38, 2022–45 I.R.B. 445. and Rev. Proc. 2023–34. 2023–48 
I.R.B. 1287. 

22 Sec. 24(k)(2)(B). 
23 Sec. 24(k)(3). 

Application of the child tax credit in the territories of the United 
States 

The three mirror Code territories (Guam, the Commonwealth of 
the Northern Mariana Islands, and the U.S. Virgin Islands) have, 
under their mirror Codes, a child tax credit identical to that in the 
Internal Revenue Code. A resident of one of these territories claims 
the child tax credit on the income tax return filed with the terri-
tory’s revenue authority. 

Mirror Code territories 
The Secretary is directed to make payments to each of Guam, the 

Commonwealth of the Northern Mariana Islands, and the U.S. Vir-
gin Islands in an amount equal to the loss in revenue by reason 
of the application of the child tax credit to the territory’s mirror 
Code for the taxable year.19 This amount is determined by the Sec-
retary based on information provided by the government of the ter-
ritory. 

No child tax credit under the Internal Revenue Code is permitted 
for any resident of a mirror Code territory with respect to whom 
a child tax credit is allowed against income taxes of the territory.20 

Puerto Rico 
Bona fide residents of Puerto Rico may claim an additional child 

tax credit up to the maximum amount 21 from the U.S. Treasury 
under the alternative formula, but determined without regard to 
the three-child limitation, by filing a return with the Internal Rev-
enue Service (‘‘IRS’’).22 

Residents of Puerto Rico claim the additional child tax credit 
under the alternative formula by filing a Form 1040–SS or Form 
1040–PR with the IRS. 

American Samoa 
The Secretary is directed to make payments to American Samoa 

in an amount estimated by the Secretary as being equal to the ag-
gregate benefits that would have been provided to residents of 
American Samoa if the U.S. child tax credit had been in effect in 
American Samoa (and had been applied as if American Samoa were 
the United States) in that taxable year.23 

The provision prohibits the Secretary from making these pay-
ments unless American Samoa has a plan approved by the Sec-
retary to promptly distribute the payments to its residents. For 
years with respect to which American Samoa has an approved 
plan, no child tax credit under the Internal Revenue Code is per-
mitted for any person who is eligible for a payment under the plan. 
If American Samoa does not have a plan in place for a taxable 
year, a bona fide resident of American Samoa may claim a child 
tax credit by filing a return with the IRS under rules similar to 
those for Puerto Rico, described above. 
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24 See, e.g., sec. 204(c) of Pub. L. No. 116–94 (Hurricanes Florence and Michael); sec. 20104(c) 
of Pub. L. No. 115–123 (certain California wildfires); sec. 504(c) of Pub. L. No. 115–63 (Hurri-
canes Harvey, Irma, and Maria); and former sec. 1400S(d) (Hurricanes Katrina, Rita, and 
Wilma). 

25 Sec. 204(c) of Div. Q of Pub. L. No. 116–94. 
26 Sec. 204(c)(2) of Div. Q of Pub. L. No. 116–94. 
27 The 2019 Disaster Act became law on December 20, 2019. 
28 Pub. L. No. 100–707. 
29 Sec. 201 of Div. Q of Pub. L. No. 116–94. 
30 Ibid. 
31 Ibid. 
32 Ibid. 

Temporary earned income lookback for certain disasters 
Congress has at times enacted taxpayer favorable rules for deter-

mining earned income for purposes of calculating the additional 
child tax credit for taxpayers affected by specific natural disas-
ters.24 

Most recently, Division Q of Public Law 116–94, the Taxpayer 
Certainty and Disaster Tax Relief Act of 2019 (the ‘‘2019 Disaster 
Act’’), allows qualified individuals to elect to use earned income for 
the preceding taxable year instead of earned income for the appli-
cable taxable year to calculate the additional child tax credit, if 
earned income for the applicable taxable year is less than earned 
income for the preceding taxable year.25 

A ‘‘qualified individual’’ is an individual whose principal place of 
abode at any time during the incident period of any qualified dis-
aster was located in the qualified disaster area, and such indi-
vidual was displaced from such principal place of abode because of 
such qualified disaster, or in the qualified disaster zone.26 

A ‘‘qualified disaster area’’ refers to an area with respect to 
which a major disaster has been declared by the President during 
the period beginning on January 1, 2018, and ending on the date 
which is 60 days after the date of enactment of the 2019 Disaster 
Act,27 under section 401 of the Robert T. Stafford Disaster Relief 
and Emergency Assistance Act, (the ‘‘Stafford Act’’),28 if the inci-
dent period of the disaster with respect to which the declaration is 
made begins on or before the date of enactment of the 2019 Dis-
aster Act.29 A ‘‘qualified disaster zone’’ refers to any portion of any 
qualified disaster area which was determined by the President, 
during the period beginning on January 1, 2018, and ending on the 
date which is 60 days after the date of enactment of the 2019 Dis-
aster Act, to warrant individual or individual and public assistance 
under the Stafford Act.30 

A ‘‘qualified disaster’’ is, with respect to the applicable qualified 
disaster area, the disaster by reason of which a major disaster was 
declared with respect to that area.31 

The ‘‘incident period’’ is, with respect to the applicable qualified 
disaster, the period specified by the Federal Emergency Manage-
ment Agency as the period during which the disaster occurred, ex-
cept that the period is not treated as beginning before January 1, 
2018, or ending after the date which is 30 days after the date of 
enactment of the 2019 Disaster Act.32 

REASONS FOR CHANGE 

The Committee believes that the child tax credit provides impor-
tant support for families raising children and notes that the real 
value of this support has declined due to the rising cost of living. 
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33 Under present law, the additional child tax credit is calculated by multiplying the amount 
of earned income that exceeds $2,500 by 15 percent. ($9,000 ¥ $2,500) × .15 = $975. 

34 Under the provision, the additional child tax credit is calculated by multiplying the amount 
of earned income that exceeds $2,500 by 15 percent and by the number of children. ($9,000 ¥ 
$2,500) × .15 × 2 = $1,950. 

The Committee also believes that large working families with mul-
tiple children should not be treated differently than working fami-
lies with fewer children who receive the additional child tax credit 
and that these families with the highest need should not be re-
quired to file amended returns in order to receive the modified 
credit. Furthermore, the Committee believes that working families 
may face declines in earned income from one year to the next, and 
that it is important for families to have certainty when they face 
these earnings declines. 

The provision temporarily increases the maximum amount of the 
additional credit and allows families with more than one child to 
receive that increased maximum as does a family with only one 
child. It also directs the Treasury Department to expeditiously cal-
culate and issue refunds to taxpayers who have filed their tax re-
turns without taking into account this change in law. The provision 
also temporarily indexes both the child tax credit and the addi-
tional child tax credit for inflation. Finally, the provision tempo-
rarily allows families whose earned income is less than it was in 
the prior year to elect to calculate their additional child tax credit 
based on the prior year’s higher earned income. 

EXPLANATION OF PROVISION 

Per-child calculation of the additional child tax credit 
Under the provision, the calculation of the additional child tax 

credit is temporarily made by multiplying each of the amounts de-
termined under the earned income formula and the alternative for-
mula by the number of qualifying children. The additional child tax 
credit continues to be limited to the maximum amount of the addi-
tional child tax credit per qualifying child. 

For example, consider a taxpayer with two qualifying children 
and earned income of $9,000. With other simplifying assumptions, 
under present law, this taxpayer would calculate the additional 
child tax credit amount to be $975.33 Under the provision, this tax-
payer would calculate the additional child tax credit amount to be 
$1,950.34 

The temporary modification of the calculation of the additional 
child tax credit expires for taxable years beginning after December 
31, 2025. 

Increase in the maximum amount of the additional child tax credit 
The provision temporarily increases the maximum amount of the 

additional child tax credit per qualifying child to $1,800 in 2023, 
$1,900 in 2024, and $2,000 in 2025, along with the inflation adjust-
ment described below. 

The temporary increase of the maximum amount of the addi-
tional child tax credit expires for taxable years beginning after De-
cember 31, 2025. 
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35 The provision uses 2022 as the base year for this inflation calculation. Using 2022 as the 
base year results in one year of inflation adjustment for 2024, and two years of inflation adjust-
ment for 2025. 

36 The provision uses 2022 as the base year for this inflation calculation. Using 2022 as the 
base year results in two years of inflation adjustment for 2025. 

Inflation adjustment of the child tax credit and of the 2025 addi-
tional child tax credit 

The $2,000 amount of the child tax credit is temporarily indexed 
for inflation beginning in 2024.35 The maximum amount of the ad-
ditional child tax credit per qualifying child is also temporarily in-
dexed for inflation, but only in 2025 and, as a result, matches the 
amount of the child tax credit for that year.36 Any adjustment for 
inflation is rounded down to the next lowest multiple of $100. 

The temporary indexing for inflation expires for taxable years be-
ginning after December 31, 2025 when the amount of the child tax 
credit returns to $1,000 per qualifying child. 

Rules for the determination of earned income to calculate the addi-
tional child tax credit 

In calculating the additional child tax credit, the provision tem-
porarily allows, for tax years 2024 and 2025, a taxpayer to elect to 
use earned income for the preceding taxable year instead of earned 
income for the current taxable year to calculate the additional child 
tax credit, if earned income for the current taxable year is less 
than earned income for the preceding taxable year. In the case of 
a joint return, the earned income of the taxpayer for the preceding 
taxable year is the sum of the earned incomes of each spouse for 
such preceding taxable year. 

In the case of a taxpayer electing the application of this new tem-
porary rule, the provision gives the IRS math error authority for 
an error involving an entry on a return of earned income for the 
preceding taxable year that is inconsistent with the amount of 
earned income determined by the Secretary for the preceding tax-
able year. 

The temporary election to use prior year earned income expires 
for taxable years beginning after December 31, 2025. 

Special rule for certain early-filed 2023 returns 
If a taxpayer files a claim for the child tax credit on their tax 

return for 2023 and the amount of the additional child tax credit 
on the return is determined without regard to the sections of the 
provision described above that are effective for 2023 (i.e., the per- 
child calculation of the additional child tax credit and the increase 
in the additional child tax credit), the taxpayer may be entitled to 
an additional credit or refund amount. In such a case, the Treasury 
Department is directed (to the maximum extent practicable) to (1) 
redetermine the amount of such credit (after taking into account 
the relevant sections of the provision described above which are ef-
fective for 2023) on the basis of the information provided on the re-
turn, and (2) credit or refund any such additional credit or refund 
as expeditiously as possible. 

EFFECTIVE DATES 

The provision changing the calculation of the additional child tax 
credit to a per-child earned income formula and a per-child alter-
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37 December 22, 2017. 
38 Sec. 174. 
39 Secs. 167 and 263(a). 
40 Former secs. 174(a) and (e). 
41 Former sec. 174(b). Taxpayers that have a taxable loss or that would have a taxable loss 

after allowance of the deduction for research and experimental expenses, including taxpayers 
that incur research and experimental expenses before the start of an active trade or business, 
may elect to capitalize these expenses under this rule. 

42 Former secs. 174(f)(2) and 59(e). This special 10-year election is available to mitigate the 
effect of the individual alternative minimum taxable income adjustment for research expendi-
tures set forth in section 56(b)(2). The election under section 59(e) to amortize research or exper-
imental expenditures over 10 years does not apply to research or experimental expenditures 
paid or incurred in taxable years beginning after December 31, 2021. A technical correction may 
be necessary to reflect this intent. 

native formula is effective for taxable years beginning after Decem-
ber 31, 2022. 

The provision increasing the maximum amount of the additional 
child tax credit is effective for taxable years beginning after Decem-
ber 31, 2022. 

The provision indexing the amount of the child tax credit in 2024 
and 2025 and the additional child tax credit in 2025 for inflation 
is effective for taxable years beginning after December 31, 2023. 

The provision allowing the use of prior year earned income to cal-
culate the additional child tax credit is effective for taxable years 
beginning after December 31, 2023. 

The provision directing the Treasury Department to make rede-
terminations of the child tax credit and to credit or refund amounts 
is effective upon date of enactment. 

TITLE II—AMERICAN INNOVATION AND GROWTH 

1. DEDUCTION FOR RESEARCH AND EXPERIMENTAL EXPENDITURES 
(SEC. 201 OF THE BILL AND SECS. 174 AND 174A OF THE CODE) 

PRESENT LAW 

Public Law 115–97 37 modified the cost recovery rules for re-
search or experimental expenditures paid or incurred in taxable 
years beginning after December 31, 2021 (with conforming changes 
made to sections 41 and 280C).38 Section 174 as applicable to 
amounts paid or incurred in taxable years beginning before Janu-
ary 1, 2022, is described first below, followed by a description of 
section 174 as applicable to amounts paid or incurred in taxable 
years beginning after December 31, 2021. 

Amounts paid or incurred in taxable years beginning before Janu-
ary 1, 2022 

Business expenses associated with the development or creation of 
an asset having a useful life extending beyond the current year 
generally must be capitalized and depreciated over its useful life.39 
However, taxpayers may elect to deduct the amount of reasonable 
research or experimental expenditures paid or incurred in taxable 
years beginning before January 1, 2022, in connection with a trade 
or business.40 Alternatively, taxpayers may elect to capitalize re-
search or experimental expenditures and recover them ratably over 
the useful life of the research, but in no case over a period of less 
than 60 months,41 or elect to capitalize and amortize those expend-
itures over 10 years.42 Research and experimental expenditures 
under section 174 are not required to be capitalized under either 
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43 Sec. 263(a)(1)(B). 
44 Sec. 263A(c)(2). 
45 Former secs. 280C(c)(1) and (2). Taxpayers may instead elect to claim a reduced research 

credit amount under section 41 in lieu of reducing deductions otherwise allowed. Sec. 280C(c)(3), 
as effective for amounts paid or incurred in taxable years beginning before January 1, 2022. 

46 Treas. Reg. sec. 1.174–2(a)(1) and (2). Product is defined to include any pilot model, process, 
formula, invention, technique, patent, or similar property, and includes products to be used by 
the taxpayer in its trade or business as well as products to be held for sale, lease, or license. 
Treas. Reg. sec. 1.174–2(a)(11), Example 10, provides an example of new process development 
costs for which the cost recovery rules of section 174 apply. 

47 Treas. Reg. sec. 1.174–2(a)(1). 
48 Ibid. 
49 Ibid. 
50 Ibid. 
51 See Treas. Reg. sec. 1.174–4(c). The definition of research and experimental expenditures 

also includes the costs of obtaining a patent, such as attorneys’ fees incurred in making and 
perfecting a patent application. Treas. Reg. sec. 1.174–2(a)(1). 

52 Rev. Proc. 2000–50, 2000–2 C.B. 601. 
53 Quality control testing means testing to determine whether units of materials or products 

conform to specified parameters but does not include testing to determine if the design of the 
product is appropriate. Treas. Reg. sec. 1.174–2(a)(7). 

54 Treas. Reg. sec. 1.174–2(a)(6). 
55 Former sec. 174(c). However, depreciation and depletion allowances may be considered sec-

tion 174 expenditures. Ibid. 

section 263(a) 43 or section 263A 44 and are generally reduced by 
the amount of the taxpayer’s research credit under section 41.45 

Research or experimental expenditures generally include all costs 
incurred in the experimental or laboratory sense incident to the de-
velopment or improvement of a product.46 Qualifying costs are in-
curred for activities intended to discover information that would 
eliminate uncertainty concerning the development or improvement 
of a product.47 Uncertainty exists when information available to 
the taxpayer is not sufficient to ascertain the capability or method 
for developing, improving, or appropriately designing the product.48 

Whether expenditures qualify as deductible research expenses 
depends on the nature of the activity to which the costs relate, not 
the nature of the product or improvement being developed or the 
level of technological advancement the product or improvement 
represents.49 The ultimate success, failure, sale, or other use of re-
search or property is irrelevant.50 Examples of qualifying costs in-
clude salaries for those engaged in research or experimentation ef-
forts, overhead incurred to operate and maintain research facilities 
(e.g., utilities, depreciation, rent, etc.), and materials and supplies 
used and consumed in the course of research or experimentation 
(including amounts incurred in conducting trials).51 The costs to 
develop computer software have been accorded treatment similar to 
the cost recovery treatment of research and experimental expendi-
tures.52 

Research or experimental expenditures do not include expendi-
tures for quality control testing; 53 efficiency surveys; management 
studies; consumer surveys; advertising or promotions; the acquisi-
tion of another’s patent, model, production, or process; or research 
in connection with literary, historical, or similar projects.54 

Generally, no deduction under section 174 is allowable for ex-
penditures incurred to acquire or improve land or for depreciable 
or depletable property used in connection with any research or ex-
perimentation.55 In addition, no deduction is allowed for any ex-
penditure incurred to ascertain the existence, location, extent, or 
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56 Former sec. 174(d). Special rules apply with respect to geological and geophysical costs (sec-
tion 167(h)), qualified tertiary injectant expenses (section 193), intangible drilling costs (sections 
263(c) and 291(b)), and mining exploration and development costs (sections 616 and 617). 

57 For this purpose, the term ‘‘United States’’ includes the United States, the Commonwealth 
of Puerto Rico, and any possession of the United States. Sec. 174(a)(2)(B), by reference to sec. 
41(d)(4)(F). 

58 Sec. 174(a)(2)(B). 
59 Sec. 174(c)(3). 
60 Sec. 174(c)(3). However, depreciation and depletion allowances may be considered section 

174 expenditures. Ibid. 
61 Sec. 174(c)(2). 
62 Sec. 174(d). 
63 Sec. 280C(c)(1). 
64 Sec. 280C(c)(2)(A). 
65 Sec. 280C(c)(2)(B). 

quality of any deposit of ore or other minerals (including oil and 
gas).56 

Amounts paid or incurred in taxable years beginning after Decem-
ber 31, 2021 

For taxable years beginning after December 31, 2021, specified 
research or experimental expenditures must be capitalized and am-
ortized ratably over a five-year period (or, in the case of expendi-
tures that are attributable to research that is conducted outside of 
the United States, over a 15-year period),57 beginning with the 
midpoint of the taxable year in which such specified research or ex-
perimental expenditures are paid or incurred (referred to as a half- 
year convention).58 Specified research or experimental expenditures 
that are required to be capitalized include expenditures for soft-
ware development.59 Specified research or experimental expendi-
tures exclude expenditures incurred to acquire or improve land or 
for depreciable or depletable property used in connection with the 
research or experimentation.60 Also excluded are exploration ex-
penditures incurred for ore or other minerals (including oil and 
gas).61 

In the case of retired, abandoned, or disposed property with re-
spect to which specified research or experimental expenditures are 
paid or incurred, any remaining basis may not be recovered in the 
year of retirement, abandonment, or disposal, but instead must 
continue to be amortized over the remaining amortization period.62 

If a taxpayer’s research credit under section 41 for a taxable year 
beginning after December 31, 2021, exceeds the amount allowed as 
a deduction under section 174 for that taxable year, the amount 
chargeable to capital account under section 174 for such taxable 
year must be reduced by that excess amount.63 A taxpayer instead 
may elect to claim a reduced research credit amount under section 
41.64 If this election is made, the research credit is reduced by an 
amount equal to the amount of the credit multiplied by the highest 
corporate tax rate.65 

REASONS FOR CHANGE 

The Committee recognizes that the full and immediate expensing 
of domestic research or experimental expenditures, including soft-
ware development costs, improves cash flow for critical domestic re-
search and development. Forcing businesses to capitalize and am-
ortize these expenditures erodes their value, increases the cost of 
important research, and inhibits investment by a broad spectrum 
of industries in domestic products. The adverse treatment of do-

VerDate Sep 11 2014 11:36 Jan 24, 2024 Jkt 054628 PO 00000 Frm 00049 Fmt 6659 Sfmt 6602 E:\HR\OC\HR353P1.XXX HR353P1rf
re

de
ric

k 
on

 L
A

P
8M

3W
LY

3P
R

O
D

 w
ith

 H
E

A
R

IN
G



44 

66 The proposal defines ‘‘domestic research or experimental expenditures’’ as research or exper-
imental expenditures paid or incurred by the taxpayer in connection with its trade or business 
that are not attributable to foreign research (as defined by section 41(d)(4)(F)). 

67 The proposal provides that the election does not apply to property subject to the deprecia-
tion allowance under section 167 or depletion under section 611. 

68 Under former section 174, taxpayers relied on Rev. Proc. 2000–50, supra, for the treatment 
of software development expenditures. 

mestic research and experimental expenditures under current law 
will force domestic businesses to cut jobs and curtail research to 
pay a higher tax bill. 

The Committee believes that allowing businesses to immediately 
deduct wages, supplies, and equipment attributable to research 
performed in the United States, Puerto Rico, and U.S. territories 
will enable them to initiate or expand domestic research programs. 
Lowering the cost of domestic research will also incentivize multi-
nationals to onshore research activities back to the United States. 

EXPLANATION OF PROVISION 

The proposal suspends the application of section 174 for domestic 
research or experimental expenditures 66 paid or incurred in tax-
able years beginning after December 31, 2021, and before January 
1, 2026. Research or experimental expenditures attributable to re-
search that is conducted outside the United States (‘‘foreign re-
search or experimental expenditures’’) must continue to be capital-
ized and amortized over 15 years under section 174. 

The proposal provides temporary rules (in new section 174A) for 
domestic research or experimental expenditures. 

The proposal provides that a taxpayer may: 
1. deduct domestic research or experimental expenditures; 
2. elect to capitalize certain domestic research or experi-

mental expenditures and recover them ratably over the useful 
life of the research (but in no case over a period of less than 
60 months); 67 or 

3. elect to capitalize certain domestic research or experi-
mental expenditures to a capital account. 

Similar to section 174, domestic research or experimental ex-
penditures include software development costs.68 

The proposal requires a taxpayer to reduce the amount it takes 
into account as research or experimental expenditures (whether ex-
pensed or capitalized) by the amount of the research credit allow-
able under section 41 (‘‘excess research or experimental expendi-
tures’’) for taxable years beginning after December 31, 2022. Tax-
payers instead may elect to claim a reduced research credit amount 
under section 41. 

The proposal treats the requirement to capitalize and amortize 
research or experimental expenditures paid or incurred in taxable 
years beginning after December 31, 2025, as a change in the tax-
payer’s method of accounting. This change is treated as initiated by 
the taxpayer, is treated as made with the consent of the Secretary, 
and is applied prospectively on a cut-off basis with no cor-
responding catch-up adjustment to taxable income under section 
481(a). 

The proposal coordinates the applicable rules with the following 
provisions: 

1. Adds domestic research or experimental expenditures to the 
definition of qualified research under section 41(d)(1)(A). 
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2. Modifies the individual adjustments to alternative minimum 
taxable income under section 56(b)(2) to include domestic research 
or experimental expenditures deducted under temporary section 
174A(a). 

3. Adds domestic research or experimental expenditures to the 
definition of qualified expenditures eligible for the election under 
section 59(e)(2)(B) to capitalize and amortize certain expenditures 
over 10 years. 

4. Adds certain domestic research or experimental expenditures 
deducted under temporary section 174A(a) to the list of excludable 
capital expenditures from the qualified small issue bond limit 
under section 144(a)(4)(C)(iv). 

5. Adds domestic research or experimental expenditures to the 
list of exclusions from the definition of start-up expenditures under 
section 195(c)(1). 

6. Adds amounts deducted as domestic research or experimental 
expenditures to the exclusions from the capitalization rules under 
section 263(a)(1)(B) (for depreciable or amortizable property) and 
section 263A(c)(2) (for inventory). 

7. Amends the rules for active business computer software royal-
ties under section 543(d)(4)(A)(i) with respect to personal holding 
company income to account for domestic research or experimental 
expenditures. 

8. Modifies the allocation rules for qualified research and experi-
mental expenditures under section 864(g)(2) to take the amortiza-
tion deductions under section 174 or section 174A(c) into account 
for purposes of section 864 in the taxable year for which such ex-
penditures are allowed as a deduction. 

9. Clarifies that the basis of property under section 1016(a)(14) 
is reduced by deductions allowed under section 174 or 174A. 

10. Amends the active business requirement rules for qualified 
small business stock under section 1202(e)(2)(B) to account for both 
specified research or experimental expenditures under section 174 
and domestic research or experimental expenditures under section 
174A. 

EFFECTIVE DATE 

The proposal applies to excess research or experimental expendi-
tures for taxable years beginning after December 31, 2022. No in-
ference is intended with respect to application of section 280C(c)(1) 
for taxable years beginning before January 1, 2023. 

Notwithstanding the modification to section 280C(c)(1) for excess 
research or experimental expenditures, the proposal is effective for 
amounts paid or incurred in taxable years beginning after Decem-
ber 31, 2021. 

The proposal provides four elective transition rules. The first 
transition rule allows a taxpayer to make a late election under the 
temporary rules to (1) capitalize and amortize domestic research or 
experimental expenditures over a period not less than 60 months 
or (2) capitalize the expenditures to a capital account for the tax-
payer’s first taxable year beginning after December 31, 2021. Tax-
payers may effectuate the late election by filing an amended in-
come tax return within one year of the date of enactment or in an-
other manner as the Secretary provides. 
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69 The section 481(a) adjustment only includes an adjustment for the capitalized expenditures 
which were not allowed as an amortization deduction by reason of section 174 prior to amend-
ment by the proposal for the taxpayer’s first taxable year beginning after December 31, 2021. 

70 Generally, an election under section 59(e)(2)(B) must be filed no later than the date pre-
scribed by law for filing the taxpayer’s original income tax return (including extensions) for the 
tax year in which the amortization of the qualified expenditures subject to the election begins. 
See Treas. Reg. sec. 1.59–1(b)(1). 

71 Generally, an election under section 280C(c)(2) must be filed no later than the date pre-
scribed by law for filing the taxpayer’s original income tax return (including extensions). See 
sec. 280C(c)(2)(C). 

72 Sec. 163(a). Interest deductions limitations that are not described in this document include: 
denial of the deduction for the disqualified portion of the original issue discount on an applicable 
high yield discount obligation (sec. 163(e)(5)), denial of deduction for interest on certain obliga-
tions not in registered form (sec. 163(f)), reduction of the deduction for interest on indebtedness 
with respect to which a mortgage credit certificate has been issued under section 25 (sec. 
163(g)), disallowance of deduction for interest on debt with respect to certain life insurance con-
tracts (sec. 264(a)), and disallowance of deduction for interest relating to tax-exempt income (sec. 
265(a)(2)). In some circumstances, interest expense is required to be capitalized. See, e.g., secs. 

The second transition rule allows a taxpayer that adopted a 
method of accounting under section 174 before the date of the pro-
posal’s enactment for the taxpayer’s first taxable year beginning 
after December 31, 2021, to treat the application of the temporary 
rules as a change in method of accounting for the taxpayer’s imme-
diately succeeding taxable year. Taxpayers are allowed a catch-up 
adjustment to taxable income under section 481(a) on a modified 
cut-off basis.69 Taxpayers may elect to account for the catch-up ad-
justment ratably over two taxable years. 

The third transition rule allows an eligible taxpayer to make a 
late election under section 59(e)(2)(B) to capitalize and amortize do-
mestic research or experimental expenditures over 10 years for the 
taxpayer’s first taxable year beginning after December 31, 2021. 
Eligible taxpayers may effectuate the late election by filing an 
amended income tax return within one year of the date of enact-
ment.70 The proposal defines an eligible taxpayer for purposes of 
the third transition rule as any taxpayer that does not elect the ap-
plication of the second transition rule, and that filed an income tax 
return for the taxpayer’s first taxable year beginning after Decem-
ber 31, 2021, before the earlier of the due date for that return and 
the date of enactment. 

The fourth transition rule allows an eligible taxpayer to make or 
revoke an election under section 280C(c)(2) to claim a reduced re-
search credit under section 41 for the taxpayer’s first taxable year 
beginning after December 31, 2021. Eligible taxpayers may effec-
tuate the late election or revocation by filing an amended income 
tax return within one year of the date of enactment.71 The proposal 
defines an eligible taxpayer for purposes of the fourth transition 
rule as any taxpayer that filed an income tax return for the tax-
payer’s first taxable year beginning after December 31, 2021, before 
the earlier of the due date for that return and the date of enact-
ment. 

2. EXTENSION OF ALLOWANCE FOR DEPRECIATION, AMORTIZATION, 
OR DEPLETION IN DETERMINING THE LIMITATION ON BUSINESS IN-
TEREST (SEC. 202 OF THE BILL AND SEC. 163(J) OF THE CODE) 

PRESENT LAW 

Limitation on deduction of business interest expense 
Interest paid or accrued by a business generally is deductible 

against taxable income, subject to a number of limitations.72 The 
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263A(f) (capitalization of interest incurred to produce certain tangible property) and 461(g) (pre-
paid interest). Section 385 also recharacterizes as equity some instruments that are purported 
to be indebtedness with the results that payments on the interest are treated as nondeductible 
dividends rather than deductible interest. 

73 Business interest means any interest paid or accrued on indebtedness properly allocable to 
a trade or business and does not include investment interest (within the meaning of section 
163(d)). Sec. 163(j)(5). Section 163(j) applies only to business interest that would otherwise be 
deductible in the current taxable year, absent the application of section 163(j). Treas. Reg. sec. 
1.163(j)–3(b)(1). Thus, section 163(j) applies after the application of provisions that subject inter-
est to deferral, capitalization, or other limitation (e.g., sections 163(e)(3), 163(e)(5)(A)(ii), 246A, 
263A, 263(g), 267, 1277, and 1282), but before application of sections 461(l), 465, and 469. See 
Treas. Reg. sec. 1.163(j)–3(b)(2)–(6). 

74 Business interest income means the amount of interest includible in the gross income of 
the taxpayer for the taxable year that is properly allocable to a trade or business and does not 
include investment income (within the meaning of section 163(d)). Sec. 163(j)(6). 

75 Floor plan financing interest means interest paid or accrued on floor plan financing indebt-
edness. Floor plan financing indebtedness means indebtedness used to finance the acquisition 
of motor vehicles held for sale or lease to retail customers and secured by the inventory so ac-
quired. A motor vehicle means a motor vehicle that is: (1) any self-propelled vehicle designed 
for transporting person or property on a public street, highway, or road; (2) a boat; or (3) farm 
machinery or equipment. Sec. 163(j)(9). 

76 These rules were modified for taxable years beginning in 2019 or 2020 to permit certain 
taxpayers to deduct more business interest than would be allowed under the rules described 
herein. See sec. 163(j)(10). 

77 The business interest limitation does not apply in certain cases. The business interest limi-
tation does not apply to any taxpayer (other than a tax shelter prohibited from using the cash 
method under section 448(a)(3)) that meets the $25 million gross receipts test of section 448(c). 
At a taxpayer’s election, (1) any real property development, redevelopment, construction, recon-
struction, acquisition, conversion, rental, operation, management, leasing, or brokerage trade or 
business (referred to as an ‘‘electing real property trade or business’’) or (2) any farming busi-
ness or any business engaged in the trade or business of a specified agricultural or horticultural 
cooperative (referred to as an ‘‘electing farming business’’) is not treated as a trade or business 
for purposes of the limitation. The limitation does not apply to certain regulated public utilities. 
See sec. 163(j)(7). 

78 See Treas. Reg. sec. 1.163(j)–4(d) (providing that a consolidated group has a single sec. 
163(j) limitation and generally treating all members of the consolidated group as a single tax-
payer for sec. 163(j) purposes). 

79 Sec. 163(j)(2). With respect to corporations, any carryforward of disallowed business inter-
est of a corporation is an item taken into account in the case of certain corporate acquisitions 
described in section 381 and is subject to limitation under section 382. Secs. 381(c)(20) and 
382(d)(3). 

80 Sec. 163(j)(4)(A)(i). 

deduction for business interest expense 73 is generally limited to 
the sum of (1) business interest income of the taxpayer for the tax-
able year,74 (2) 30 percent of the adjusted taxable income of the 
taxpayer for the taxable year (not less than zero), and (3) the floor 
plan financing interest 75 of the taxpayer for the taxable year.76 
Thus, other than floor plan financing interest, business interest ex-
pense in excess of business interest income is generally deductible 
only to the extent of 30 percent of adjusted taxable income.77 

The limitation generally applies at the taxpayer level (although 
special rules apply in the case of partnerships, described below). In 
the case of a group of affiliated corporations that file a consolidated 
return, the limitation applies at the consolidated tax return filing 
level.78 The amount of any business interest expense not allowed 
as a deduction for any taxable year is generally treated as business 
interest expense paid or accrued by the taxpayer in the succeeding 
taxable year. This business interest expense may be carried for-
ward indefinitely.79 

Application to passthrough entities 

In general 
In the case of a partnership, the section 163(j) interest limitation 

is generally applied at the partnership level.80 A partner generally 
must apply section 163(j) separately to any business interest ex-
pense it incurs. To prevent double counting, the business interest 
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81 Sec. 163(j)(4)(A)(ii)(I); Treas. Reg. sec. 1.163(j)–6(e)(1). 
82 Sec. 163(j)(4)(A)(ii)(II); Treas. Reg. sec. 1.163(j)–6(e)(1). 
83 Sec. 163(j)(4)(D). 
84 Sec. 163(j)(4)(B). 
85 Sec. 163(j)(4)(B)(i)(II). 
86 Sec. 163(j)(4)(B)(ii)(I); Treas. Reg. sec. 1.163(j)–6(g)(2). See also Joint Committee on Tax-

ation, General Explanation of Public Law 115–97 (JCS–1–18), December 2018, pp. 175–178 (de-
scribing section 163(j)(4) as it was intended to work). 

87 Sec. 163(j)(4)(B)(ii)(II). 
88 Sec. 163(j)(4)(B)(iii)(I); Treas. Reg. sec. 1.163(j)–6(h)(2). 
89 Sec. 163(j)(4)(B)(iii)(II); Treas. Reg. sec. 1.163(j)–6(h)(3). The special rule for dispositions 

also applies to transfers of a partnership interest (including by reason of death) in transactions 
in which gain is not recognized in whole or in part. Id. No deduction is allowed to the transferor 

income and adjusted taxable income of each partner are generally 
determined without regard to the partner’s distributive share of 
any items of income, gain, deduction, or loss of the partnership.81 
However, in cases in which the partnership has an excess amount 
of business interest income, an excess amount of adjusted taxable 
income, or both, section 163(j) partnership items generally may 
support additional business interest expense deductions by the 
partnership’s partners. Specifically, a partner’s business interest 
deduction limitation is increased by the sum of the partner’s dis-
tributive share of the partnership’s excess business interest income 
and 30 percent of the partner’s distributive share of the partner-
ship’s excess taxable income.82 

Similar rules apply to an S corporation and its shareholders.83 

Carryforward rules for partnerships 
Special rules for the carryforward of disallowed business interest 

expense apply only to partnerships and their partners.84 In the 
case of a partnership, the general taxpayer-level carryforward rule 
does not apply. Instead, any business interest expense that is not 
allowed as a deduction to the partnership for the taxable year (re-
ferred to as ‘‘excess business interest expense’’) is allocated to the 
partners.85 A partner may not deduct excess business interest ex-
pense in the year in which it is allocated to a partner. A partner 
may deduct its share of the partnership’s excess business interest 
expense in any future year, but only in an amount that is based 
on the partner’s distributive share of excess business interest in-
come and excess taxable income of the partnership the activities of 
which gave rise to the disallowed business interest expense 
carryforward.86 Any amount that is not allowed as a deduction gen-
erally continues to be carried forward.87 

When excess business interest expense is allocated to a partner, 
the partner’s basis in its partnership interest is reduced (but not 
below zero) by the amount of the allocation, even though the excess 
business interest expense does not give rise to a deduction in the 
year of the basis reduction.88 The partner’s deduction in a subse-
quent year for excess business interest expense does not reduce the 
partner’s basis in its partnership interest. If the partner disposes 
of a partnership interest the basis of which has been reduced by 
an allocation of excess business interest expense, the partner’s 
basis in the interest is increased immediately before the disposition 
by the amount by which the basis reduction exceeds any amount 
of excess business interest expense that has been treated as busi-
ness interest expense paid or accrued by the partner as a result of 
an allocation of excess business interest income or excess taxable 
income by the same partnership.89 This rule applies to both total 
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or transferee for any disallowed business interest resulting in a basis increase under this rule. 
Id. 

90 Ibid. 
91 Sec. 163(j)(4)(D). 
92 Treas. Reg. sec. 1.163(j)–6(l)(5). 
93 Sec. 163(j)(8)(A). Treasury regulations provide other adjustments to the definition of ad-

justed taxable income. Sec. 163(j)(8)(B); Treas. Reg. sec. 1.163(j)–1(b)(1). 

and (on a proportionate basis) partial dispositions of a partnership 
interest.90 

The special carryforward rules do not apply to S corporations or 
their shareholders.91 Rather, any disallowed business interest ex-
pense is carried forward by the S corporation (as opposed to the 
shareholder) to the succeeding taxable year.92 

Adjusted taxable income 
For purposes of the section 163(j) interest limitation, adjusted 

taxable income means the taxable income of the taxpayer computed 
without regard to: (1) any item of income, gain, deduction, or loss 
that is not properly allocable to a trade or business; (2) any busi-
ness interest or business interest income; (3) the amount of any net 
operating loss deduction; or (4) the amount of any deduction al-
lowed under section 199A. 

For taxable years beginning before January 1, 2022, adjusted 
taxable income also is computed without regard to any deduction 
allowable for depreciation, amortization, or depletion.93 This defini-
tion of adjusted taxable income generally corresponds with the fi-
nancial accounting concept of earnings before interest, taxes, depre-
ciation, and amortization, or ‘‘EBITDA’’ (hereinafter referred to as 
the ‘‘EBITDA limitation’’). 

For taxable years beginning after December 31, 2021, adjusted 
taxable income is computed to include deductions allowable for de-
preciation, amortization, or depletion. This definition of adjusted 
taxable income generally corresponds with the financial accounting 
concept of earnings before interest and taxes, or ‘‘EBIT.’’ 

REASON FOR CHANGE 

The Committee understands that a combination of rising interest 
rates and restrictions on interest deductions under current law cur-
tails business investment and growth. The EBIT limitation may be 
viewed as imposing a cost on investment that impairs the ability 
of businesses to finance new equipment and expand operations. In-
creasing the cost of critical machinery and equipment for busi-
nesses discourages domestic investment, reduces wages, and costs 
jobs. The Committee believes that reinstating the EBITDA limita-
tion will alleviate this burden on businesses and reduce barriers to 
domestic investment. 

EXPLANATION OF PROVISION 

The proposal temporarily extends the EBITDA limitation under 
section 163(j) to apply to taxable years beginning before January 
1, 2026. For purposes of the section 163(j) interest deduction limita-
tion, adjusted taxable income is computed without regard to the de-
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94 A partnership that has already filed Form 1065, U.S. Return of Partnership Income, for a 
taxable year beginning in 2022 may have to either supersede or amend its return or file an ad-
ministrative adjustment request (‘‘AAR’’) if it is subject to the Bipartisan Budget Act (‘‘BBA’’) 
centralized partnership audit regime of sections 6221 through 6241. In general, only partner-
ships that are not subject to the BBA centralized partnership audit regime are able to file a 
superseding or amended Form 1065. Partnerships subject to those rules must instead file an 
AAR. See secs. 6221 and 6227. However, at times the IRS has exercised its authority under sec-
tion 6031(b) and allowed BBA partnerships to instead file superseding or amended returns 
(while still being subject to the BBA centralized partnership audit regime). See, e.g., Rev. Proc. 
2021–50, 2021–49 I.R.B. 844; Rev. Proc. 2021–29, 2021–27 I.R.B. 12; Rev. Proc. 2020–23, 2020– 
18 I.R.B. 749; and Rev. Proc. 2019–32, 2019–33 I.R.B. 659. 

95 See secs. 263(a) and 167. In general, only the tax owner of property (i.e., the taxpayer with 
the benefits and burdens of ownership) is entitled to claim cost recovery deductions for the prop-
erty. Where property is not used exclusively in a taxpayer’s business, the amount eligible for 
a deduction must be reduced by the amount related to personal use. See, e.g., sec. 280A. 

96 See Treas. Reg. secs. 1.167(a)–10(b), –3, –14, and 1.197–2(f). See also Treas. Reg. sec. 
1.167(a)–11(e)(1)(i). 

97 Sec. 168. 
98 For a description of section 168(k) as it applies to qualified property acquired before Sep-

tember 28, 2017, as well as a transition rule that permits a taxpayer to elect to apply a 50- 
percent allowance instead of the 100-percent allowance for a taxable year that includes Sep-
tember 28, 2017, see Joint Committee on Taxation, General Explanation of Public Law No. 115– 
97 (JCS–1–18), December 2018, pp. 115–128. This document can be found on the Joint Com-
mittee on Taxation website at www.jct.gov. 

duction for depreciation, amortization, or depletion for taxable 
years beginning before January 1, 2026.94 

EFFECTIVE DATE 

While the proposal generally is effective for taxable years begin-
ning after December 31, 2023, an elective transition rule allows a 
taxpayer to elect to apply the EBITDA limitation under section 
163(j) to taxable years beginning after December 31, 2021. 

3. EXTENSION OF 100 PERCENT BONUS DEPRECIATION (SEC. 203 OF 
THE BILL AND SEC. 168(K) OF THE CODE) 

PRESENT LAW 

A taxpayer generally must capitalize the cost of property used in 
a trade or business or held for the production of income and recover 
the cost over time through annual deductions for depreciation or 
amortization.95 The period for depreciation or amortization gen-
erally begins when the asset is placed in service by the taxpayer.96 
Tangible property generally is depreciated using the modified accel-
erated cost recovery system (‘‘MACRS’’), which determines depre-
ciation for different types of property based on an assigned applica-
ble depreciation method, recovery period, and convention.97 

Bonus depreciation 
An additional first-year depreciation deduction equal to 100 per-

cent of the adjusted basis of qualified property is allowed for prop-
erty acquired after September 27, 2017,98 and placed in service be-
fore January 1, 2023 (January 1, 2024 for certain property with a 
recovery period of at least 10 years, or certain transportation prop-
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99 Property qualifying for the extended placed-in-service date must have a recovery period of 
at least 10 years or constitute transportation property, have an estimated production period ex-
ceeding one year, and have a cost exceeding $1 million. Transportation property generally is de-
fined as tangible personal property used in the trade or business of transporting persons or 
property. Sec. 168(k)(2)(B). Property defined in section 168(k)(2)(B) is hereinafter collectively re-
ferred to as ‘‘longer production period property.’’ 

100 Certain aircraft which is not transportation property, other than for agricultural or fire-
fighting uses, also qualifies for the extended placed-in-service date, if at the time of the contract 
for purchase, the purchaser made a nonrefundable deposit of the lesser of 10 percent of the cost 
or $100,000, and which has an estimated production period exceeding four months and a cost 
exceeding $200,000. Sec. 168(k)(2)(C). 

101 Sec. 168(k). The bonus depreciation deduction is generally subject to the rules regarding 
whether a cost must be capitalized under section 263A. For a description of section 263A, see 
Joint Committee on Taxation, Present Law and Background Regarding the Federal Income Tax-
ation of Small Businesses (JCX–10–23), June 5, 2023, pp. 15–17. This document can be found 
on the Joint Committee on Taxation website at www.jct.gov. 

102 Sec. 168(k)(6)(A) and (B). 
103 In the case of specified plants, this is the year of planting or grafting, as discussed below. 
104 20 percent applies to the adjusted basis attributable to its manufacture, construction, or 

production before January 1, 2027. The remaining adjusted basis does not qualify for bonus de-
preciation. 20 percent applies to the entire adjusted basis of certain aircraft described in section 
168(k)(2)(C) and placed in service in 2027. 

105 Secs. 56A(c)(13), 168(k)(2)(G), and 312(k)(3). 
106 Sec. 168(k)(1). 
107 Treas. Reg. sec. 1.168(k)–2(e)(1)(ii). 
108 For the definition of a class of property, see Treas. Reg. sec. 1.168(k)–2(f)(1)(ii). Treas. Reg. 

sec. 1.168(k)–2(f)(1) provides the procedures for making an election not to deduct bonus depre-
ciation. 

erty 99 and aircraft 100).101 The 100-percent allowance is phased 
down by 20 percentage points per calendar year for property ac-
quired after September 27, 2017, and placed in service after De-
cember 31, 2022 (after December 31, 2023, for longer production 
period property and certain aircraft).102 This additional first-year 
depreciation is commonly referred to as ‘‘bonus depreciation.’’ The 
bonus depreciation applicable percentages for qualified property ac-
quired and placed in service after September 27, 2017 (as well as 
for specified plants which are planted or grafted after September 
27, 2017 (described below)) are as follows. 

Placed in Service Year 103 

Bonus Depreciation 
Applicable Percentage 

Qualified 
Property in 
General/ 
Specified 

Plants 
(%) 

Longer 
Production 

Period 
Property 
and Cer-
tain Air-

craft 
(%) 

Sept. 28, 2017–Dec. 31, 2022 ............................................................................................................... 100 100 
2023 ........................................................................................................................................................ 80 100 
2024 ........................................................................................................................................................ 60 800 
2025 ........................................................................................................................................................ 40 60 
2026 ........................................................................................................................................................ 20 40 
2027 ........................................................................................................................................................ None 20 104 
2028 and thereafter ................................................................................................................................ None None 

The bonus depreciation deduction is allowed for both regular tax 
and alternative minimum tax purposes, but is not allowed in com-
puting earnings and profits.105 The basis of the property and the 
depreciation allowances in the placed in service year and later 
years are adjusted to reflect the bonus depreciation deduction.106 
The amount of the bonus depreciation deduction is not affected by 
a short taxable year.107 A taxpayer may elect out of bonus depre-
ciation for any class of property for any taxable year.108 An election 
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109 Sec. 168(k)(7). See also Treas. Reg. sec. 1.168(k)–2(f)(5). 
110 As defined in section 168(e)(5). 
111 As defined in section 181(d) and (e). 
112 Under section 181, a taxpayer may generally elect to deduct up to $15 million of the aggre-

gate production costs ($20 million in the case of productions in certain areas) of any qualified 
film, television or live theatrical production, commencing prior to January 1, 2026, in the year 
the costs are paid or incurred by the taxpayer, in lieu of capitalizing the costs and recovering 
them through depreciation allowances once the production is placed in service. The costs of the 
production in excess of the applicable dollar limitation are capitalized and recovered under the 
taxpayer’s method of accounting for the recovery of such property once placed in service (e.g., 
under section 168(k) if eligible). For a description of section 181, see Joint Committee on Tax-
ation, General Explanation of Certain Tax Legislation Enacted in the 116th Congress (JCS-1-22), 
February 2022, pp. 480-482. This document can be found on the Joint Committee on Taxation 
website at www.jct.gov. 

113 See Treas. Reg. sec. 1.168(k)–2(b)(3)(ii). 
114 Thus, used property must be purchased in an arm’s length transaction. The property must 

not be acquired (i) from a member of the taxpayer’s family, including a spouse, ancestors, and 
lineal descendants, or from another related entity as defined in section 267; (ii) from a person 
who controls, is controlled by, or is under common control with, the taxpayer; nor (iii) in a non-
taxable exchange such as a reorganization. The property must not be received as a gift or from 
a decedent. In the case of trade-ins, like-kind exchanges, or involuntary conversions, bonus de-
preciation applies only to any money paid in addition to the traded-in property or in excess of 
the adjusted basis of the replaced property. See sec. 179(d)(2)(A)–(C) and (3); Treas. Reg. secs. 
1.168(k)–2(b)(3)(iii) and 1.179–4(c) and (d). A special rule applies in the case of a syndication 
transaction. See sec. 168(k)(2)(E)(iii); Treas. Reg. sec. 1.168(k)–2(b)(3)(vi). 

115 A qualified production is considered placed in service, and thus eligible for the bonus de-
preciation allowance, at the time of initial release, broadcast, or live staged performance. Sec. 
168(k)(2)(H); Treas. Reg. sec. 1.168(k)–2(b)(4)(iii). 

116 See sec. 168(g) (determined without regard to an election to use ADS under section 
168(g)(7)). See also Treas. Reg. sec. 1.168(k)–2(b)(2)(ii)(B). ADS is required to be used for tan-
gible property used predominantly outside the United States, certain tax-exempt use property, 
tax-exempt bond financed property, certain imported property covered by an Executive order, 
and certain property held by either a real property trade or business or a farming business elect-
ing out of the business interest limitation under section 163(j). In addition, an election to use 
ADS is available to taxpayers for any class of property for any taxable year. Under ADS, all 
property is depreciated using the straight-line method and applicable convention over recovery 
periods which generally are equal to the class life of the property. 

out of bonus depreciation may be revoked only with the consent of 
the Secretary.109 

Qualified property 
Property qualifying for the bonus depreciation deduction must 

meet the following requirements: 
• The property must be: 
1. property to which MACRS applies with an applicable re-

covery period of 20 years or less, 
2. computer software other than computer software required 

to be amortized under section 197, 
3. water utility property,110 or 
4. a qualified film, television, or live theatrical production,111 

for which a deduction otherwise would have been allowable 
under section 181 without regard to the dollar limitation or 
termination of that section,112 

• Either (i) the original use of the property must commence 
with the taxpayer,113 or (ii) the property must not have been 
used by the taxpayer at any time before acquisition and the ac-
quisition must meet the requirements of section 179(d)(2)(A)– 
(C) and (3),114 and 

• The property must be placed in service before January 1, 
2027.115 

The bonus depreciation deduction is not allowed for any property 
that is required to be depreciated under the alternative deprecia-
tion system (‘‘ADS’’),116 or for listed property in respect of which 
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117 Sec. 168(k)(2)(D). For a description of section 280F, see Joint Committee on Taxation, Gen-
eral Explanation of Public Law No. 115–97 (JCS–1–18), December 2018, pp. 128–130. This docu-
ment can be found on the Joint Committee on Taxation website at www.jct.gov. 

118 Sec. 168(k)(2)(B)(i)(II) and (III). 
119 Sec. 168(k)(2)(E)(i). 
120 Sec. 168(k)(2)(B)(ii). See also Treas. Reg. sec. 1.168(k)–2(e)(1)(iii). 
121 Secs. 168(k)(9)(A) and 163(j)(7)(A)(iv). See also Treas. Reg. sec. 1.168(k)–2(b)(2)(ii)(F). 
122 As defined in section 163(j)(9). 
123 Sec. 168(k)(9)(B). See also Treas. Reg. sec. 1.168(k)–2(b)(2)(ii)(G). 
124 Sec. 168(k)(2)(F). See Rev. Proc. 2019–13, 2019–09 I.R.B. 744, for a safe harbor method 

of accounting for determining depreciation deductions for passenger automobiles that qualify for 
bonus depreciation and are subject to the section 280F depreciation limitations. 

the business use is not greater than 50 percent (as determined 
under section 280F(b)).117 

In the case of longer production period property and certain air-
craft, the property must also be acquired (or acquired pursuant to 
a written binding contract entered into) before January 1, 2027, 
and placed in service before January 1, 2028.118 With respect to 
such property that is manufactured, constructed, or produced by 
the taxpayer for use by the taxpayer, the taxpayer must begin the 
manufacture, construction, or production of the property before 
January 1, 2027.119 Additionally, a special rule limits the amount 
of costs of longer production period property eligible for bonus de-
preciation. With respect to this property, only the portion of the 
basis that is properly attributable to the costs incurred before Jan-
uary 1, 2027 (‘‘progress expenditures’’) is eligible for the bonus de-
preciation deduction.120 

Exception for certain businesses not subject to the limitation 
on interest expense 

Qualified property eligible for the bonus depreciation deduction 
does not include any property which is primarily used in the trade 
or business of the furnishing or sale of (1) electrical energy, water, 
or sewage disposal services, (2) gas or steam through a local dis-
tribution system, or (3) transportation of gas or steam by pipeline, 
if the rates for such furnishing or sale, as the case may be, have 
been established or approved by a State or political subdivision 
thereof, by any agency or instrumentality of the United States, by 
a public service or public utility commission or other similar body 
of any State or political subdivision thereof, or by the governing or 
ratemaking body of an electric cooperative.121 

Qualified property also does not include any property used in a 
trade or business that has had floor plan financing indebtedness 122 
if the interest related to the indebtedness is taken into account to 
increase the taxpayer’s section 163(j) interest limitation under sec-
tion 163(j)(1)(C).123 

Special rules 

Passenger automobiles 
The limitation under section 280F on the amount of depreciation 

deductions allowed with respect to certain passenger automobiles is 
increased in the first year by $8,000 for automobiles that qualify 
for (and for which the taxpayer does not elect out of) bonus depre-
ciation.124 While the underlying section 280F limitation is indexed 
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125 Sec. 280F(d)(7). See Rev. Proc. 2023–14, 2023–6 I.R.B. 466, for the section 280F limitations 
that apply to passenger automobiles placed in service during calendar year 2023. 

126 For this purpose, the term ‘‘farming business’’ means the trade or business of farming, in-
cluding the trade or business of operating a nursery or sod farm, the raising or harvesting of 
trees bearing fruit, nuts, or other crops, or ornamental trees (other than evergreen trees that 
are more than six years old at the time they are severed from their roots). Sec. 263A(e)(4). 

127 Sec. 168(k)(5). Treas. Reg. sec. 1.168(k)–2(f)(2) provides the procedures for making a section 
168(k)(5) election. 

128 In the case of any tree or vine bearing fruits or nuts, the placed in service date generally 
does not occur until the tree or vine first reaches an income-producing stage. See Treas. Reg. 
sec. 1.46–3(d)(2). See also Rev. Rul. 80–25, 1980–1 C.B. 65; and Rev. Rul. 69–249, 1969–1 C.B. 
31. 

129 Any amount deducted under this election is not subject to capitalization under section 
263A. Sec. 263A(c)(7). 

130 Sec. 168(k)(6)(C). 
131 Sec. 168(k)(5)(B). 
132 Sec. 168(k)(5)(D). However, when placed in service, the remaining adjusted basis of the 

specified plant may be eligible for expensing under section 179. 
133 Sec. 168(k)(5)(C). See also Treas. Reg. sec. 1.168(k)–2(f)(5). 
134 Sec. 460. 

for inflation,125 the section 280F increase amount is not indexed for 
inflation. 

Certain plants bearing fruits and nuts 
A farming business 126 is allowed a special election in respect of 

certain costs of planting or grafting certain plants bearing fruits 
and nuts.127 Under the election, the applicable percentage of the 
adjusted basis of a specified plant which is planted or grafted after 
September 27, 2017, and before January 1, 2027, is deductible for 
regular tax and alternative minimum tax purposes in the year 
planted or grafted by the taxpayer in the ordinary course of the 
taxpayer’s farming business (rather than in the year the specified 
plant is placed in service by the taxpayer 128), and the adjusted 
basis is reduced by the amount of the deduction.129 The applicable 
percentage is 100 percent for specified plants planted or grafted 
after September 27, 2017, and before January 1, 2023, and then is 
phased down by 20 percentage points per calendar year beginning 
in 2023.130 Thus, the applicable percentage is 80 percent for 2023, 
60 percent for 2024, 40 percent for 2025, and 20 percent for 2026. 

A specified plant is (i) any tree or vine that bears fruits or nuts, 
and (ii) any other plant that will have more than one crop or yield 
of fruits or nuts and which generally has a pre-productive period 
of more than two years from the time of planting or grafting to the 
time it begins bearing a marketable crop or yield of fruits or 
nuts.131 A specified plant does not include any property that is 
planted or grafted outside of the United States. If the election is 
made with respect to any specified plant, the plant is not treated 
as qualified property eligible for bonus depreciation in the subse-
quent taxable year in which it is placed in service.132 Once made, 
the election is revocable only with the consent of the Secretary.133 

Long-term contracts 
In general, in the case of a long-term contract, the taxable in-

come from the contract is determined under the percentage-of-com-
pletion method.134 Solely for purposes of determining the percent-
age of completion under section 460(b)(1)(A), the cost of qualified 
property with a MACRS recovery period of seven years or less is 
taken into account as a cost allocated to the contract as if bonus 
depreciation had not been enacted for property placed in service be-
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135 Sec. 460(c)(6). 

fore January 1, 2027 (January 1, 2028, in the case of longer pro-
duction period property).135 

REASONS FOR CHANGE 

The Committee believes that providing full expensing for certain 
business assets will accelerate equipment and other asset pur-
chases, and promote capital investment, modernization, and 
growth. The Committee also believes that bonus depreciation is im-
portant for small businesses that qualify for the section 179 deduc-
tion because the deduction is limited to taxable income. Combining 
bonus depreciation with the section 179 deduction provides flexi-
bility and accelerated cost recovery for most businesses. 

The Committee also believes that providing full expensing for 
certain production costs of qualified film, television, and live theat-
rical products (as defined in section 181) will encourage investment 
in and financing of domestic productions and will help to prevent 
the production of American projects abroad. These productions cre-
ate broader economic effects in cities and towns across the United 
States, with revenues and jobs generated in a variety of other local 
businesses including hotels, restaurants, catering companies, 
equipment rental facilities, transportation vendors, and many oth-
ers. 

The Committee further believes that allowing growers of certain 
plants bearing fruit or nuts to elect to claim full expensing in the 
year of planting or grafting, rather than having to wait until the 
year in which the plant produces a commercially viable or harvest-
able crop of fruits or nuts, encourages farmers to invest in long- 
term crops. 

EXPLANATION OF PROVISION 

The proposal extends the allowance of a 100-percent bonus de-
preciation deduction for property placed in service after December 
31, 2022, and before January 1, 2026 (January 1, 2027, for longer 
production period property and certain aircraft), as well as for spec-
ified plants planted or grafted after December 31, 2022, and before 
January 1, 2026. The proposal retains the present law 20-percent 
bonus depreciation deduction that is allowed for property placed in 
service after December 31, 2025, and before January 1, 2027 (after 
December 31, 2026, and before January 1, 2028, for longer produc-
tion period property and certain aircraft), as well as for specified 
plants planted or grafted after December 31, 2025, and before Jan-
uary 1, 2027. 

Under the proposal, the bonus depreciation percentage rates are 
as follows. 

Placed in Service Calendar Year 136 

Bonus Depreciation Ap-
plicable Percentage 

Qualified 
Property in 
General/ 
Specified 

Plants 
(%) 

Longer 
Production 

Period 
Property 
and Cer-
tain Air-

craft 
(%) 

2023–2025 .............................................................................................................................................. 100 100 
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136 In the case of specified plants, this is the year of planting or grafting. 
137 20 percent applies to progress expenditures incurred before January 1, 2027, and the entire 

adjusted basis of certain aircraft described in section 168(k)(2)(C) and placed in service in 2027. 
138 See secs. 263(a) and 167. In general, only the tax owner of property (i.e., the taxpayer with 

the benefits and burdens of ownership) is entitled to claim cost recovery deductions with respect 
to the property. In addition, where property is not used exclusively in a taxpayer’s business, 
the amount eligible for a deduction must be reduced by the amount related to personal use. See, 
e.g., sec. 280A. 

139 See Treas. Reg. secs. 1.167(a)–10(b), –3, –14, and 1.197–2(f). See also Treas. Reg. sec. 
1.167(a)–11(e)(1)(i). 

140 Sec. 168. 
141 In the case of property purchased and placed in service by a partnership (or S corporation), 

the determination of whether the property is section 179 property is made at the partnership 
(or corporate) level, and the election to expense is made by the partnership (or S corporation). 
Treas. Reg. sec. 1.179–1(h). 

142 Sec. 179(b)(1). 
143 Sec. 179(b)(2). 
144 Sec. 179(b)(6). 

Placed in Service Calendar Year 136 

Bonus Depreciation Ap-
plicable Percentage 

Qualified 
Property in 
General/ 
Specified 

Plants 
(%) 

Longer 
Production 

Period 
Property 
and Cer-
tain Air-

craft 
(%) 

2026 ........................................................................................................................................................ 20 100 
2027 ........................................................................................................................................................ None 20 137 
2028 and thereafter ................................................................................................................................ None None 

EFFECTIVE DATE 

The provision applies to property placed in service after Decem-
ber 31, 2022, and to specified plants planted or grafted after that 
date. 

4. INCREASE IN LIMITATIONS ON EXPENSING OF DEPRECIABLE BUSI-
NESS ASSETS (SEC. 204 OF THE BILL AND SEC. 179 OF THE CODE) 

PRESENT LAW 

A taxpayer generally must capitalize the cost of property used in 
a trade or business or held for the production of income and recover 
such cost over time through annual deductions for depreciation or 
amortization.138 The period for depreciation or amortization gen-
erally begins when the asset is placed in service by the taxpayer.139 
Tangible property generally is depreciated under the modified ac-
celerated cost recovery system (‘‘MACRS’’), which determines de-
preciation for different types of property based on an assigned ap-
plicable depreciation method, recovery period, and convention.140 

Election to expense certain depreciable business assets 
Subject to certain limitations, a taxpayer may elect under section 

179 to deduct (or ‘‘expense’’) the cost of qualifying property, rather 
than to recover such costs through depreciation deductions.141 The 
maximum amount a taxpayer may expense is $1,000,000 of the cost 
of qualifying property placed in service for the taxable year.142 The 
$1,000,000 amount is reduced (but not below zero) by the amount 
by which the cost of qualifying property placed in service during 
the taxable year exceeds $2,500,000.143 

The $1,000,000 and $2,500,000 amounts are indexed for inflation 
for taxable years beginning after 2018.144 For taxable years begin-
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145 Section 3.25 of Rev. Proc. 2022–38, 2022–45 I.R.B. 445. 
146 The taxpayer’s remaining basis in the property may be eligible for bonus depreciation 

under section 168(k). See Treas. Reg. sec. 1.168(k)–1(a)(2)(iii). 
147 At the election of the taxpayer. Sec. 179(d)(1)(B)(ii). See sec. 3.02 of Rev. Proc. 2019–08, 

2019–03 I.R.B. 347, for guidance regarding the election to treat qualified real property as section 
179 property. 

148 Sec. 179(d)(1). If section 179 property is not used predominantly in a trade or business of 
the taxpayer at any time before the end of its recovery period, recapture rules apply. See sec. 
179(d)(10) and Treas. Reg. sec. 1.179–1(e). 

149 Thus, section 179 property includes certain depreciable tangible personal property used 
predominantly to furnish lodging or in connection with furnishing lodging (e.g., beds and other 
furniture, refrigerators, ranges, and other equipment used in the living quarters of a lodging 
facility such as an apartment house, dormitory, or any other facility (or part of a facility) where 
sleeping accommodations are provided and let). See Treas. Reg. sec. 1.48–1(h). 

150 Sec. 179(d)(1) flush language. Property described in section 50(b) (other than paragraph (2) 
thereof) is generally property used outside the United States, property used by certain tax-ex-
empt organizations, and property used by governmental units and foreign persons or entities 
(i.e., certain property not eligible for the investment tax credit). 

151 As defined in sec. 168(e)(6). 
152 HVAC property includes all components (whether in, on, or adjacent to the building) of a 

central air conditioning or heating system, including motors, compressors, pipes, and ducts. 
Treas. Reg. sec. 1.48–1(e)(2). See also sec. 3.01(1)(b)(iii)(B) of Rev. Proc. 2019–08, 2019–03 I.R.B. 
347. 

153 Sec. 179(e). 
154 For a description of section 280F, see Joint Committee on Taxation, General Explanation 

of Public Law 115–97 (JCS–1–18), December 2018, pp. 128–130. This document can be found 
on the Joint Committee on Taxation website at www.jct.gov. 

155 Sec. 179(b)(5). For this purpose, a sport utility vehicle is defined to exclude any vehicle 
that: (1) is designed for more than nine individuals in seating rearward of the driver’s seat; (2) 
is equipped with an open cargo area, or a covered box not readily accessible from the passenger 
compartment, of at least six feet in interior length; or (3) has an integral enclosure, fully enclos-
ing the driver compartment and load carrying device, does not have seating rearward of the 
driver’s seat, and has no body section protruding more than 30 inches ahead of the leading edge 
of the windshield. 

156 Section 3.25 of Rev. Proc. 2022–38, 2022–45 I.R.B. 445. 

ning in 2023, the total amount that may be expensed is $1,160,000, 
and the phaseout threshold amount is $2,890,000.145 For example, 
assume that during 2023 a calendar year taxpayer purchased and 
placed in service $4,000,000 of section 179 property. The 
$1,160,000 section 179(b)(1) dollar amount for 2023 is reduced by 
the excess section 179 property cost amount of $1,110,000 
($4,000,000¥$2,890,000). The taxpayer’s 2023 section 179 expens-
ing limitation is $50,000 ($1,160,000¥$1,110,000).146 

In general, qualifying property is defined as depreciable tangible 
personal property, off-the-shelf computer software, and qualified 
real property 147 that is purchased for use in the active conduct of 
a trade or business.148 Qualifying property excludes any property 
described in section 50(b) (other than paragraph (2) thereof 149).150 

Qualified real property includes (1) qualified improvement prop-
erty 151 and (2) any of the following improvements to nonresidential 
real property that are placed in service by the taxpayer after the 
date such nonresidential real property was first placed in service: 
roofs; heating, ventilation, and air-conditioning (‘‘HVAC’’) prop-
erty;152 fire protection and alarm systems; and security systems.153 

Passenger automobiles subject to the section 280F limitation are 
eligible for section 179 expensing only to the extent of the dollar 
limitations in section 280F.154 For sport utility vehicles above the 
6,000 pound weight rating and not more than the 14,000 pound 
weight rating, which are not subject to the limitation under section 
280F, the maximum cost that may be expensed for any taxable 
year under section 179 is $25,000 (the ‘‘sport utility vehicle limita-
tion’’).155 The $25,000 amount is indexed for inflation for taxable 
years beginning after 2018. For taxable years beginning in 2023, 
the sport utility vehicle limitation is $28,900.156 
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157 Sec. 179(b)(3). See also Treas. Reg. sec. 1.179–2(c)(6)(iv) (wages, salaries, tips, and other 
compensation received by a taxpayer as an employee are included in the taxpayer’s aggregate 
amount of taxable income derived from the active conduct of a trade or business). 

158 Sec. 179(d)(8). 
159 See the Senate Finance Committee Report to Accompany H.R. 3838, Tax Reform Act of 

1986, S. Rep. No. 99–313, May 29, 1985, p. 522. See also the Instructions for Form 6251, Alter-
native Minimum Tax—Individuals (2022), p. 5. 

160 Sec. 179(d)(9). 
161 Sec. 312(k)(3)(B). 
162 Sec. 179(c)(1). Such election may be made on an amended return. See sec. 3.02 of Rev. 

Proc. 2017–33, 2017–19 I.R.B. 1236; and sec. 3.02 of Rev. Proc. 2019–08, 2019–03 I.R.B. 347. 
163 Sec. 179(c)(2). 

The amount eligible to be expensed for a taxable year may not 
exceed the taxable income for such taxable year that is derived 
from the active conduct of a trade or business (determined without 
regard to section 179).157 Any amount that is not allowed as a de-
duction because of the taxable income limitation may be carried 
forward to succeeding taxable years (subject to limitations). In the 
case of a partnership (or S corporation), the section 179 limitations 
are applied at the partnership (or corporate) and partner (or share-
holder) levels.158 

Amounts expensed under section 179 are allowed for both reg-
ular tax and alternative minimum tax purposes.159 However, no 
general business credit under section 38 is allowed with respect to 
any amount for which a deduction is allowed under section 179.160 
In addition, if a corporation makes an election under section 179 
to deduct expenditures, the full amount of the deduction does not 
reduce earnings and profits. Rather, the expenditures that are de-
ducted under section 179 reduce corporate earnings and profits rat-
ably over a five-year period.161 

An expensing election is made under rules prescribed by the Sec-
retary.162 In general, any election made under section 179, and any 
specification contained therein, may be revoked by the taxpayer 
with respect to any property without the consent of the Commis-
sioner.163 Such revocation, once made, is irrevocable. 

REASONS FOR CHANGE 

The Committee believes that section 179 expensing provides two 
important benefits for small businesses. First, it lowers the cost of 
capital for certain property used in a trade or business. With a 
lower cost of capital, the Committee believes that small businesses 
will invest in more equipment, expand their businesses, and em-
ploy more workers. Second, it eliminates depreciation record-
keeping requirements with respect to expensed property. To in-
crease the value of these benefits and the number of eligible tax-
payers that may receive these benefits, the provision increases both 
the amount allowed to be expensed under section 179 and the 
amount of the phase-out threshold. The provision indexes these 
amounts for inflation to counteract the negative effect of inflation 
on the limit and phase-out threshold of this provision for small 
businesses. 

EXPLANATION OF PROVISION 

The proposal increases the maximum amount a taxpayer may ex-
pense under section 179 to $1,290,000 and increases the phaseout 
threshold amount to $3,220,000. The proposal provides that the 
maximum amount a taxpayer may expense for taxable years begin-
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164 Unless otherwise stated, section references are to the Internal Revenue Code of 1986, as 
amended (the ‘‘Code’’). 

ning after 2023 is $1,290,000 of the cost of section 179 property 
placed in service for the taxable year. The $1,290,000 amount is re-
duced (but not below zero) by the amount by which the cost of sec-
tion 179 property placed in service during the taxable year exceeds 
$3,220,000. The $1,290,000 and $3,220,000 amounts are indexed 
for inflation for taxable years beginning after 2024. 

For example, assume that during 2024 a calendar year taxpayer 
purchases and places in service $4,000,000 of section 179 property. 
The $1,290,000 section 179(b)(1) dollar amount for 2024 will be re-
duced by the excess section 179 property cost amount of $780,000 
($4,000,000 ¥ $3,220,000 limitation). Thus, the taxpayer’s 2024 
section 179 limitation will be $510,000 ($1,290,000 dollar limitation 
¥ $780,000 excess). The remaining $3,490,000 ($4,000,000 ¥ 
$510,000 section 179 expense) may be eligible for bonus deprecia-
tion under section 168(k). 

EFFECTIVE DATE 

The proposal applies to property placed in service in taxable 
years beginning after December 31, 2023. 

TITLE III—INCREASING GLOBAL COMPETITIVENESS 

A. THE UNITED STATES-TAIWAN EXPEDITED DOUBLE-TAX RELIEF 
ACT (SECS. 301 AND 302 OF THE BILL AND CODE SECTIONS 860C, 
871, 881, 882, 884, 894, 897 1441, 1442, AND 7874; NEW CODE 
SECTIONS 894A AND 1447) 

PRESENT LAW 

The following discussion summarizes U.S. taxation of income 
from cross-border business activity, with emphasis on how the 
rules determine whether the income is subject to tax by the United 
States or another jurisdiction in either the Internal Revenue 
Code 164 or in bilateral agreements in which the United States 
agrees to relieve double taxation when its jurisdiction to tax over-
laps or is in conflict with that of another jurisdiction. 

International law generally recognizes the right of each sovereign 
nation to prescribe rules to regulate conduct and persons (whether 
natural or juridical) with a sufficient nexus to the sovereign nation. 
The nexus may be based on nationality (i.e., a nexus based on a 
connection between the relevant person and the sovereign nation) 
or may be territorial (i.e., a nexus based on a connection between 
the relevant conduct and the sovereign nation). These concepts 
have been refined and adapted to form the principles for deter-
mining whether sufficient nexus with a jurisdiction exists to con-
clude that the jurisdiction may enforce its right to tax. 

1. U.S. Tax Principles Common to Inbound and Outbound Taxation 
Taxes based on where activities occur, or where property is lo-

cated, are source-based taxes. The United States generally taxes 
the U.S. trades or businesses of foreign persons and sales or other 
dispositions of interests in U.S. real property by foreign persons. In 
addition, the United States generally taxes items of income that 
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165 Sec. 7701(a)(30). 
166 Sec. 7701(a)(4) and (10). 
167 Sec. 7701(a)(5) and (9). Entities organized in a possession or territory of the United States 

are not considered to have been organized under the laws of the United States. 
168 Sec. 7874. The Treasury Department and the IRS have promulgated detailed guidance, 

through both regulations and several notices, addressing these requirements under section 7874 
since its enactment in 2004, and have sought to expand the reach of the section or reduce the 
tax benefits of inversion transactions. 

are paid by U.S. persons to foreign persons. Most jurisdictions, in-
cluding the United States, have rules for determining the source of 
items of income and expense in a broad range of categories, such 
as compensation for services, dividends, interest, royalties, and 
gains. 

Income taxes based on a person’s citizenship, nationality, or resi-
dence are residence-based taxes. The United States generally im-
poses residence-based taxation on U.S. persons in the year in which 
income is earned. For individuals and domestic entities, this results 
in taxing them on their worldwide income, whether derived in the 
United States or abroad, with limited opportunity for deferral of 
taxation of income earned by foreign corporations owned by U.S. 
shareholders. As explained below, income earned by a resident of 
the United States from foreign activities conducted through a for-
eign entity generally is subject to U.S. tax in the year earned or 
not at all. The United States generally taxes foreign persons on 
only U.S.-source income. 

The United States imposes source-based taxation on U.S.-source 
income of nonresident alien individuals and other foreign persons. 
Under this system, the application of the Code differs depending on 
whether income arises from outbound investment (i.e., foreign in-
vestments by U.S. persons) or inbound investment (i.e., U.S. invest-
ment by foreign persons). While the United States taxes inbound 
and outbound investments differently, certain rules are common to 
the taxation of both, including rules relating to residency, entity 
classification, source determination, and transfer pricing. 

Residence 
The Code defines a U.S. person to include all U.S. citizens and 

residents as well as domestic entities such as partnerships, cor-
porations, trusts and estates.165 Partnerships and corporations are 
domestic if organized or created under the laws of the United 
States, any State, or the District of Columbia, unless, in the case 
of a partnership, the Secretary prescribes otherwise by regula-
tion.166 All other partnerships and corporations (i.e., those orga-
nized under the laws of foreign countries) are foreign.167 Other ju-
risdictions may use factors such as situs or management and con-
trol to determine residence. As a result, legal entities may have 
more than one tax residence, or, in some cases, no residence. In 
such cases, bilateral treaties may resolve conflicting claims of resi-
dence. 

Exception for corporate inversions 
In certain cases, a foreign corporation that acquires a domestic 

corporation or partnership may be treated as a domestic corpora-
tion for Federal tax purposes.168 This result generally applies fol-
lowing a transaction in which, pursuant to a plan or a series of re-
lated transactions: 
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169 An excise tax may be imposed on certain stock compensation of executives of companies 
that undertake inversion transactions. Sec. 4985. In addition, dividends from certain surrogate 
foreign corporations are excluded from qualified dividend income within the meaning of section 
1(h)(11)(B) and are ineligible to be taxed as net capital gains. Sec. 1(h)(11)(C)(iii). As a result, 
individual shareholders in such corporations cannot claim the reduced rate on dividends other-
wise available under section 1(h)(11). 

170 See secs. 59A(d)(4) (providing that payments made to expatriated entities that reduce gross 
receipts are base erosion payments) and 965(l) (disallowing the partial participation exemption 
deduction for computing the transition tax and assessing the additional transition tax in the 
year of inversion if an entity inverts within the 10-year period beginning on December 22, 2017). 

171 Sections 861 through 865, generally. 
172 Sec. 863. 
173 Sec. 863(b). Prior to Public Law 115–97, enacted on December 22, 2017, the source of in-

come from sale of inventory was determined by passage of title. 

1. A domestic corporation becomes a subsidiary of a foreign-incor-
porated entity or otherwise transfers substantially all of its prop-
erties to such an entity; 

2. The former shareholders of the domestic corporation hold (by 
reason of the stock they had held in the domestic corporation) at 
least 80 percent (by vote or value) of the stock of the foreign-incor-
porated entity after the transaction (often referred to as ‘‘stock held 
by reason of’’); and 

3. The foreign-incorporated entity, considered together with all 
companies connected to it by a chain of greater than 50-percent 
ownership (the ‘‘expanded affiliated group’’), does not have substan-
tial business activities in the entity’s country of organization, com-
pared to the total worldwide business activities of the expanded af-
filiated group. 

If the ‘‘stock held by reason of’’ the acquisition is less than 80 
percent, but at least 60 percent of the stock of the foreign corpora-
tion, and the other requirements above are satisfied, then the for-
eign corporation is not treated as a domestic corporation. Instead, 
the foreign corporation is considered a surrogate foreign corpora-
tion for the acquired domestic company, which is an expatriated 
entity that must recognize certain ‘‘inversion gain’’ post-acquisition 
restructuring 169 and may be subject to other consequences under 
the provisions enacted in 2017.170 

Source of income rules 
Various factors determine the source of income for U.S. tax pur-

poses, including the status or nationality of the payor or recipient 
and the location of the activities or assets that generate the in-
come. Extensive rules determine whether income is considered to 
be from U.S. sources or foreign sources.171 Special rules are pro-
vided for certain industries, (e.g., transportation, shipping, and cer-
tain space and ocean activities) as well as for income partly from 
within and partly from without the United States.172 

Gains, profits, and income from the sale or exchange of inventory 
property that is either (1) produced (in whole or in part) inside the 
United States and then sold or exchanged outside the United 
States or (2) produced (in whole or part) outside the United States 
and then sold or exchanged inside the United States is allocated 
and apportioned solely on the basis of the location of the production 
activities.173 For example, income derived from the sale of inven-
tory produced entirely in the United States is wholly from U.S. 
sources, even if title passage occurs elsewhere. Likewise, income 
derived from the sale of inventory produced entirely in another 
country is wholly from foreign sources, even if title passage occurs 
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174 Such income is called foreign branch income. 
175 A CFC generally is defined as any foreign corporation in which U.S. persons own (directly, 

indirectly, or constructively) more than 50 percent of the corporation’s stock (measured by vote 
or value), taking into account only ‘‘U.S. shareholders,’’ that is, U.S. persons who own at least 
10 percent of the stock (measured by vote or value). See secs. 951(b), 957, and 958. Special rules 
apply with respect to U.S. persons that are shareholders (regardless of their percentage owner-
ship) in any foreign corporation that is not a CFC but is a passive foreign investment company 
(‘‘PFIC’’). See secs. 1291 through 1298. The PFIC rules generally seek to prevent the deferral 
of passive income through the use of foreign corporations. 

176 Subpart F comprises sections 951 through 965. 
177 See JCS–5–61, ‘‘Tax Effects of Conducting Foreign Business through Foreign Corporations’’ 

(July 21, 1961), Part V. See also Rev. Act. of 1962, Pub. L. 87–834. 
178 See Reconciliation Recommendations Pursuant to H. Con. Res. 71 (December 2017). 
179 Sec. 250(a)(1)(A). 
180 Sec. 245A. The DRD is not limited to dividends from CFCs, but rather may be available 

with respect to any dividend received from a specified 10-percent owned foreign corporation by 
a domestic corporation which is a U.S. shareholder with respect to such foreign corporation. 

181 Secs. 367 and 721(c); Treas. Reg. sec. 1.721(c)–1. 

in the United States. If inventory is produced only partly in the 
United States, the income derived from its sale is sourced partly 
in the United States regardless of where title to the property 
passes. 

2. U.S. Tax Rules Applicable to Foreign Activities of U.S. Persons 
In general, income earned directly by a U.S. person from the con-

duct of a foreign trade or business is taxed currently,174 while in-
come earned indirectly through certain related foreign entities (i.e., 
controlled foreign corporations (‘‘CFCs’’)) 175 is taxed in the year 
earned or not at all. Earnings and profits of CFCs are generally 
taxable in one of two ways. First, the earnings may constitute in-
come to U.S. shareholders under the traditional anti-deferral re-
gime of subpart F, which applies to certain passive income and in-
come that is readily movable from one jurisdiction to another.176 
Subpart F was designed as an anti-abuse regime to prevent U.S. 
taxpayers from shifting passive and mobile income to low-tax juris-
dictions.177 Second, the earnings may be subject to section 951A, 
which applies to some foreign-source income of a CFC that is not 
subpart F income (referred to as global intangible low-taxed income 
(‘‘GILTI’’)). GILTI was enacted as a base protection measure to 
counter the participation exemption system, established by the 
dividends-received-deduction, under which the income could poten-
tially be distributed back to the U.S. corporation with no U.S. tax 
imposed.178 Subpart F income is taxed at full rates with related 
foreign taxes generally eligible for the foreign tax credit; GILTI is 
taxed at reduced rates with additional limitations on the use of re-
lated foreign tax credits. Both subpart F income and GILTI are in-
cluded by the U.S. shareholder without regard to whether the earn-
ings are distributed by the CFC. 

In addition to the taxation of GILTI at reduced rates, U.S. cor-
porations generally are taxed at reduced rates on their foreign-de-
rived intangible income (‘‘FDII’’).179 Foreign earnings not subject to 
tax as subpart F income or GILTI generally are exempt from U.S. 
tax. To exempt those earnings, dividends received by corporate U.S. 
shareholders from specified 10-percent owned foreign corporations 
(including CFCs) generally are eligible for a 100-percent dividends- 
received deduction (‘‘DRD’’).180 Special rules apply in situations in 
which a U.S. person transfers property to a foreign corporation or 
certain partnerships in certain nonrecognition transactions.181 
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182 Sec. 59A. 
183 Secs. 871(a) and 881. FDAP income that is ECI is taxed as ECI. 
184 Commissioner v. Wodehouse, 337 U.S. 369, 393 (1949). 
185 See secs. 1441 and 1442. 
186 For purposes of this rule, whether a person is considered a resident in the United States 

is determined by application of the rules under section 7701(b). 
187 Sec. 871(a)(2). In addition, certain capital gains from sales of U.S. real property interests 

are subject to tax as ECI under the Foreign Investment in Real Property Tax Act of 1980 
(‘‘FIRPTA’’). See sec. 897(a)(1). 

188 Secs. 871(a)(1)(D) and 881(a)(4). 
189 Secs. 871(i)(2)(A) and 881(d); Treas. Reg. sec. 1.1441–1(b)(4)(ii). 

3. U.S. Tax Rules Applicable to Foreign Persons 
Nonresident aliens and foreign corporations generally are subject 

to U.S. tax only on their U.S.-source income. There are two broad 
types of taxation of U.S.-source income of foreign taxpayers: (1) 
gross-basis tax on income that is ‘‘fixed or determinable annual or 
periodical gains, profits, and income’’ (i.e., FDAP income), and (2) 
net-basis tax on income that is ‘‘effectively connected with the con-
duct of a trade or business within the United States’’ (i.e., ECI). 
FDAP income, although nominally subject to a statutory 30-percent 
gross-basis tax withheld at its source, in many cases is subject to 
a reduced rate of, or entirely exempt from, U.S. tax under the Code 
or a bilateral income tax treaty. ECI generally is subject to the 
same U.S. tax rules and rates that apply to business income earned 
by U.S. persons. 

Finally, certain corporations are subject to a base erosion and 
anti-abuse tax (‘‘BEAT’’) that is in the nature of a minimum tax 
and payable in addition to all other tax liabilities.182 

Gross-basis taxation of U.S.-source income 
FDAP income received by foreign persons from U.S. sources is 

subject to a 30-percent gross-basis tax (i.e., a tax on gross income 
without reduction for related expenses), which is collected by with-
holding at the source of the payment. FDAP income includes inter-
est, dividends, rents, salaries, wages, premiums, annuities, com-
pensations, remunerations, and emoluments.183 The items enumer-
ated in defining FDAP income are illustrative, and the words ‘‘an-
nual or periodical’’ are ‘‘merely generally descriptive’’ of the pay-
ments within the purview of the statute.184 The categories of in-
come subject to the 30-percent tax and the categories for which 
withholding is required generally are coextensive.185 

Exclusions from FDAP income 
FDAP income encompasses a broad range of gross income but 

has important exceptions. Capital gains of nonresident aliens gen-
erally are foreign source; however, capital gains of nonresident 
aliens present in the United States for 183 days or more 186 during 
the year are income from U.S. sources subject to gross-basis tax-
ation.187 In addition, U.S.-source gains from the sale or exchange 
of intangibles are subject to tax and withholding if they are contin-
gent on the productivity, use, or disposition of the property sold.188 

Interest on bank deposits may qualify for exemption from treat-
ment as FDAP income on two grounds. First, interest on deposits 
with domestic banks and savings and loan associations, and certain 
amounts held by insurance companies, is U.S.-source income but is 
exempt from the 30-percent tax when paid to a foreign person.189 
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190 Sec. 861(a)(1); Treas. Reg. sec. 1.1441–1(b)(4)(iii). 
191 Secs. 871(g)(1)(B) and 881(a)(3); Treas. Reg. sec. 1.1441–1(b)(4)(iv). 
192 Treas. Reg. sec. 1.1461–1(c)(2)(ii)(A) and (B). A bank must report interest if the recipient 

is a nonresident alien who resides in a country with which the United States has a satisfactory 
exchange of information program under a bilateral agreement and the deposit is maintained at 
an office in the United States. Treas. Reg. secs. 1.6049–4(b)(5) and –8. The IRS publishes lists 
of the countries whose residents are subject to the reporting requirements, and those countries 
with respect to which the reported information is automatically exchanged. See Rev. Proc. 2022– 
35, 2022–40 I.R.B. 270. 

193 Sec. 871(h)(2). 
194 Sec. 871(h)(3). The exemption does not apply to interest payments made to a foreign lender 

that owns 10 percent or more of the voting power (but not value) of the stock of the borrower. 
195 Sec. 871(h)(4). 
196 Sec. 881(c)(3)(C). 
197 Sec. 881(c)(3)(A). 
198 Secs. 1441 and 1442. 
199 A withholding agent includes any U.S. or foreign person that has the control, receipt, cus-

tody, disposal, or payment of an item of income of a foreign person subject to withholding. Treas. 
Reg. sec. 1.1441–7(a). See also Treas. Reg. sec. 1.1441–6 (providing, in part, the requirements 
(including documentary evidence) that must be satisfied for purposes of claiming the benefits 
of an exemption from or reduced rate of withholding under a treaty). 

200 Sec. 1462. 

Second, interest on deposits with foreign branches of domestic 
banks and domestic savings and loan associations is not U.S.- 
source income and, thus, is not subject to U.S. tax.190 Interest and 
original issue discount on certain short-term obligations also is ex-
empt from U.S. tax when paid to a foreign person.191 In addition, 
an exception to information reporting requirements may apply with 
respect to payments of such exempt amounts.192 

Although FDAP income includes U.S.-source portfolio interest, 
such interest is specifically exempt from the 30-percent gross-basis 
tax. Portfolio interest is any interest (including original issue dis-
count) that is paid on an obligation that is in registered form and 
for which the beneficial owner has provided to the U.S. withholding 
agent a statement certifying that the beneficial owner is not a U.S. 
person.193 Portfolio interest, however, does not include interest re-
ceived by a 10-percent shareholder,194 certain contingent inter-
est,195 interest received by a CFC from a related person,196 or in-
terest received by a bank on an extension of credit made pursuant 
to a loan agreement entered into in the ordinary course of its trade 
or business.197 

Withholding of 30-percent gross-basis tax 
The 30-percent tax on FDAP income is generally collected by 

means of withholding.198 Withholding on FDAP payments to for-
eign payees is required unless the withholding agent (i.e., the per-
son making the payment to the foreign person) can establish that 
the beneficial owner of the amount is eligible for an exemption 
from withholding or a reduced rate of withholding under an income 
tax treaty.199 

Often, the income subject to withholding is the only income of 
the foreign person subject to any U.S. tax. If the foreign person has 
no ECI and the withholding is sufficient to satisfy the tax liability 
with respect to FDAP income, the foreign person generally is not 
required to file a U.S. Federal income tax return. Accordingly, the 
withholding of the 30-percent gross-basis tax generally represents 
the collection of the foreign person’s final U.S. tax liability. 

To the extent that a withholding agent withholds an amount, the 
withheld tax is credited to the foreign recipient of the income.200 
If the agent withholds more than is required, and that results in 
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201 Secs. 871(b) and 882. 
202 Sec. 875. 
203 Sec. 864(b). 
204 Sec. 864(b)(2) and Treas. Reg. sec. 1.864–2(c) and (d). 

an overpayment of tax, the foreign recipient may file a claim for 
refund. 

Net-basis taxation of income from conduct of a trade or business 
within the United States 

Income that is effectively connected with the conduct of a trade 
or business within the United States (‘‘ECI’’) generally is subject to 
tax on a net basis under the same U.S. tax rules and rates that 
apply to business income earned by U.S. persons.201 

U.S. trade or business 
A foreign person is subject to U.S. tax on a net basis if the per-

son is engaged in a U.S. trade or business. Partners in a partner-
ship and beneficiaries of an estate or trust are treated as engaged 
in a U.S. trade or business if the partnership, estate, or trust is so 
engaged.202 

Whether a foreign person is engaged in a U.S. trade or business 
is a factual question that has generated a significant amount of 
case law. Basic issues include whether the activity rises to the level 
of a trade or business, whether a trade or business has sufficient 
connections to the United States, and whether the relationship be-
tween the foreign person and persons performing activities in the 
United States for the foreign person is sufficient to attribute those 
activities to the foreign person. 

The trade or business rules differ from one activity to another. 
The term ‘‘trade or business within the United States’’ expressly in-
cludes the performance of personal services within the United 
States.203 Detailed rules govern whether trading in stock or securi-
ties, or in commodities, constitutes the conduct of a U.S. trade or 
business.204 A foreign person who trades in stock or securities, or 
in commodities, in the United States through an independent agent 
generally is not treated as engaged in a U.S. trade or business if 
the foreign person does not have an office or other fixed place of 
business in the United States through which trades are carried out. 
A foreign person who trades stock or securities, or commodities, for 
the person’s own account also generally is not considered to be en-
gaged in a U.S. trade or business so long as the foreign person is 
not a dealer in stock or securities, or in commodities. This may be 
the case even in the presence of an office or fixed place of business 
in the United States through which trades for the person’s own ac-
count are carried out. 

For eligible foreign persons, U.S. bilateral income tax treaties re-
strict the application of net-basis U.S. taxation. Under each treaty, 
the United States is permitted to tax business profits only to the 
extent those profits are attributable to a U.S. permanent establish-
ment of the foreign person. The threshold level of activities that 
constitute a permanent establishment is generally higher than the 
threshold level of activities that constitute a U.S. trade or business. 
For example, a permanent establishment typically requires the 
maintenance of a fixed place of business over a significant period 
of time. 
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205 Sec. 864(c). 
206 Sec. 864(c)(3). 
207 Sec. 864(c)(2). 
208 A foreign person’s income from foreign sources generally is considered to be ECI only if 

the person has an office or other fixed place of business within the United States to which the 
income is attributable and the income is in one of the following categories: (1) rents or royalties 
for the use of patents, copyrights, secret processes or formulas, goodwill, trademarks, trade 
brands, franchises, or other like intangible properties derived in the active conduct of the trade 
or business; (2) interest or dividends derived in the active conduct of a banking, financing, or 
similar business within the United States or received by a corporation the principal business 
of which is trading in stocks or securities for its own account; or (3) income derived from the 
sale or exchange (outside the United States), through the U.S. office or fixed place of business, 
of inventory or property held by the foreign person primarily for sale to customers in the ordi-
nary course of the trade or business, unless the sale or exchange is for use, consumption, or 
disposition outside the United States and an office or other fixed place of business of the foreign 
person in a foreign country participated materially in the sale or exchange. Foreign-source divi-
dends, interest, and royalties are not treated as ECI if the items are paid by a foreign corpora-
tion more than 50 percent (by vote) of which is owned directly, indirectly, or constructively by 
the recipient of the income. Sec. 864(c)(4)(B) and (D)(i). 

209 See sec. 906. 
210 Sec. 864(c)(5)(A). 
211 Sec. 864(c)(5)(B). 

Effectively connected income 
A foreign person that is engaged in the conduct of a trade or 

business within the United States is subject to U.S. net-basis tax-
ation on ECI from that trade or business. Specific statutory rules 
govern whether income is ECI.205 

In general, for a foreign person engaged in the conduct of a U.S. 
trade or business, all income, gain, or loss from sources within the 
United States is treated as ECI.206 

In the case of U.S.-source capital gain and U.S.-source income of 
a type that would be subject to gross-basis U.S. taxation, the fac-
tors taken into account in determining whether the income is ECI 
include whether the income is derived from assets used in or held 
for use in the conduct of the U.S. trade or business, and whether 
the activities of the U.S. trade or business were a material factor 
in the realization of the amount (the ‘‘asset use’’ and ‘‘business ac-
tivities’’ tests).207 Under the asset use and business activities tests, 
due regard is given to whether such asset or such income, gain, de-
duction, or loss was accounted for through the trade or business. 

A foreign person that is engaged in a U.S. trade or business may 
have limited categories of foreign-source income that are considered 
to be ECI.208 A foreign tax credit may be allowed with respect to 
foreign income tax imposed on such income.209 Foreign-source in-
come not included in one of those categories generally is exempt 
from U.S. tax. 

In determining whether a foreign person has a U.S. office or 
other fixed place of business, the office or other fixed place of busi-
ness of an independent agent generally is disregarded. The place 
of business of an agent other than an independent agent acting in 
the ordinary course of business is not disregarded, however, if the 
agent either has the authority (regularly exercised) to negotiate 
and conclude contracts in the name of the foreign person or has a 
stock of merchandise from which the agent regularly fills orders on 
behalf of the foreign person.210 If a foreign person has a U.S. office 
or fixed place of business, income, gain, deduction, or loss is not 
considered attributable to the office unless the office is a material 
factor in the production of the income, gain, deduction, or loss and 
the office regularly carries on activities of the type from which the 
income, gain, deduction, or loss is derived.211 
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212 Sec. 864(c)(1)(B). 
213 Sec. 864(c)(6). 
214 Sec. 864(c)(7). 
215 Sec. 864(c)(8)(B). 
216 Sec. 1446(f)(1). 
217 Sec. 1446(f)(4); Treas. Reg. sec. 1.1446(f)–2(b). 

Certain sales and other dispositions 
Income, gain, deduction, or loss for a particular year generally is 

not treated as ECI if the foreign person is not engaged in a U.S. 
trade or business in that year.212 If, however, income or gain taken 
into account for a taxable year is attributable to activity in a prior 
taxable year (i.e., such as the sale or exchange of property, the per-
formance of services, or any other transaction), the income or gain 
is ECI if the income or gain would have been ECI in the prior 
year.213 If any property ceases to be used or held for use in connec-
tion with the conduct of a U.S. trade or business and the property 
is disposed of within 10 years after the cessation, the income or 
gain attributable to the disposition of the property is ECI if the in-
come or gain would have been ECI had the disposition occurred im-
mediately before the property ceased to be used or held for use in 
connection with the conduct of a U.S. trade or business.214 

Allowance of deductions 
Taxable ECI is computed by taking into account deductions asso-

ciated with gross ECI. Regulations address the allocation and ap-
portionment of deductions between ECI and other income. Certain 
deductions may be allocated and apportioned on the basis of units 
sold, gross sales or receipts, costs of goods sold, profits contributed, 
expenses incurred, assets used, salaries paid, space used, time 
spent, or gross income received. Specific rules provide for the allo-
cation and apportionment of research and experimental expendi-
tures, legal and accounting fees, income taxes, losses on disposi-
tions of property, and net operating losses. In general, interest is 
allocated and apportioned based on assets rather than income. 

Sales of partnership interests 
Gain or loss from the sale or exchange of a partnership interest 

is treated as effectively connected with a U.S. trade or business to 
the extent that the transferor would have had effectively connected 
gain or loss had the partnership sold all of its assets at fair market 
value as of the date of the sale or exchange.215 Any gain or loss 
from such hypothetical asset sale by the partnership must be allo-
cated to interests in the partnership in the same manner as non- 
separately stated income and loss. 

The transferee of a partnership interest must withhold 10 per-
cent of the amount realized on the sale or exchange of a partner-
ship interest unless the transferor certifies that the sale qualifies 
for an exception from withholding, e.g., that the transferor is not 
a nonresident alien individual or foreign corporation or that there 
is no realized gain from the sale.216 If the transferee fails to with-
hold the correct amount, the partnership is required to deduct and 
withhold from distributions to the transferee partner an amount 
equal to the amount the transferee failed to withhold.217 
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218 Sec. 897(a). 
219 Sec. 897(l)(1). 
220 Treas. Reg. sec. 1.892–3T(a). 
221 Sec. 897(h)(2). 
222 Sec. 1445 and regulations thereunder. 
223 Sec. 59A. 
224 For this purpose, a related party is, with respect to the taxpayer, any 25-percent owner 

of the taxpayer; any person who is related (within the meaning of section 267(b) or 707(b)(1)) 
to the taxpayer or any 25-percent owner of the taxpayer; and any other person who is related 
(within the meaning of section 482) to the taxpayer. Sec. 59A(g). The 25-percent ownership 
threshold is determined by vote or value. 

225 Sec. 59A. 
226 Sec. 59A(e). For taxable years beginning after December 31, 2025, the 10-percent rate on 

modified taxable income is increased to 12.5 percent, and regular tax liability is reduced (and 
the base erosion minimum tax amount is therefore increased) by the sum of all the taxpayer’s 
income tax credits for the taxable year. Sec. 59A(b)(2). In addition, special rules with respect 
to banks and securities dealers provide that for purposes of determining whether they are sub-
ject to the BEAT, banks and securities dealers are subject to a base erosion percentage thresh-
old of two percent (rather than three percent), and if that threshold is met, such persons are 

Foreign Investment in Real Property Act (‘‘FIRPTA’’) 
A foreign person’s gain or loss from the disposition of a U.S. real 

property interest (‘‘USRPI’’) is treated as ECI.218 Thus, a foreign 
person subject to tax on such a disposition is required to file a U.S. 
tax return. In the case of a foreign corporation, the gain from the 
disposition of a USRPI may also be subject to the branch profits 
tax at a 30-percent rate (or lower treaty rate). Certain sales of 
USRPI are exempt from this tax. For example, qualified foreign 
pension funds (‘‘QFPF’’) are not treated as a nonresident alien indi-
vidual or foreign corporation subject to tax under FIRPTA,219 for-
eign governments are exempt from FIRPTA tax on gain from cer-
tain sales of stock of U.S. real property holding corporations,220 
and equity interests in ‘‘domestically controlled’’ REITs are not 
USRPIs.221 

The payor of income that FIRPTA treats as ECI is generally re-
quired to withhold U.S. tax from the payment.222 The foreign per-
son can request a refund with its U.S. tax return, if appropriate, 
based on that person’s overall tax liability for the taxable year. 

4. Special Measures to Address Potential Tax Avoidance 

Base erosion and anti-abuse tax 
The base erosion and anti-abuse tax (the ‘‘BEAT’’) is an addi-

tional tax imposed on certain multinational corporations with re-
spect to payments to foreign affiliates.223 

The BEAT applies only to corporate taxpayers with average an-
nual gross receipts for the three-taxable-year period ending with 
the preceding taxable year in excess of $500 million, and is deter-
mined, in part, by the extent to which a taxpayer has made pay-
ments to foreign related parties.224 The BEAT generally does not 
apply to taxpayers for which reductions to taxable income (‘‘base 
erosion tax benefits’’) arising from payments to foreign related par-
ties (‘‘base erosion payments’’) are less than three percent of total 
deductions (i.e., a ‘‘base erosion percentage’’ of less than three per-
cent).225 

For a taxpayer subject to the BEAT (an ‘‘applicable taxpayer’’), 
the additional tax (the ‘‘base erosion minimum tax amount’’ or 
‘‘BEAT liability’’) for the year generally equals the excess, if any, 
of 10 percent of its modified taxable income over an amount equal 
to its regular tax liability reduced (but not below zero) by the sum 
of certain tax credits.226 
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subject to a tax rate on its modified taxable income that is one-percentage point higher than 
the generally applicable tax rate. Secs. 59A(b)(3) and 59A(e)(1)(C). 

227 Under the branch profits tax, the United States imposes a tax of 30 percent on a foreign 
corporation’s ‘‘dividend equivalent amount.’’ Sec. 884(a). The dividend equivalent amount gen-
erally is the earnings and profits of a U.S. branch of a foreign corporation attributable to its 
ECI. Sec. 884(b). 

Interest paid by a U.S. trade or business of a foreign corporation generally is treated as if 
paid by a domestic corporation and therefore generally is subject to 30-percent withholding tax 
if paid to a foreign person. Sec. 884(f)(1)(A). Certain ‘‘excess interest’’ of a U.S. trade or business 
of a foreign corporation is treated as if paid by a U.S. corporation to a foreign parent and, there-
fore, also may be subject to 30-percent withholding tax. Sec. 884(f)(1)(B). For this purpose, ex-
cess interest is the excess of the interest expense of the foreign corporation apportioned to the 
U.S. trade or business over the amount of interest paid by the trade or business. 

228 See Treas. Reg. secs. 1.884–1(g) and –4(b)(8). 
229 Sec. 267A; see also sec. 245A(e) (addressing hybrid dividends). 
230 A disqualified related party amount is any interest or royalty paid or accrued to a related 

party to the extent that: (1) there is no corresponding inclusion to the related party under the 
tax law of the country of which such related party is a resident for tax purposes or in which 
such related party is subject to tax, or (2) such related party is allowed a deduction with respect 
to such amount under the tax law of such country. Sec. 267A(b)(1). A disqualified related party 
amount does not include any payment to the extent such payment is included in the gross in-
come of a U.S. shareholder under subpart F. In general, a related party is any person that con-
trols, or is controlled by, the taxpayer, with control being direct or indirect ownership of more 
than 50 percent of the vote, value, or beneficial interests of the relevant person. Sec. 267A(b)(2). 

231 A hybrid transaction is any transaction, series of transactions, agreement, or instrument 
one or more payments with respect to which are treated as interest or royalties for Federal in-
come tax purposes and which are not so treated for purposes of the tax law of the foreign coun-
try of which the recipient of such payment is resident for tax purposes or in which the recipient 
is subject to tax. Sec. 267A(c). 

232 A hybrid entity is any entity which is either: (1) treated as fiscally transparent for Federal 
income tax purposes but not so treated for purposes of the tax law of the foreign country of 
which the entity is resident for tax purposes or in which the entity is subject to tax or (2) treat-
ed as fiscally transparent for purposes of the tax law of the foreign country of which the entity 

Continued 

Branch profits taxes 
The branch profits tax generally seeks to equalize the tax treat-

ment of a dividend to a foreign person paid from a domestic branch 
with that paid from a domestic corporation. A domestic corporation 
is subject to U.S. income tax on its net income. The earnings of the 
domestic corporation may be subject to a second tax, this time at 
the shareholder level, when dividends are paid. When the share-
holders are foreign, the second-level tax may be collected by with-
holding. Unless the portfolio interest exemption or another exemp-
tion applies, interest payments made by a domestic corporation to 
foreign creditors are likewise subject to withholding tax. To approx-
imate those second-level withholding taxes imposed on payments 
made by domestic subsidiaries to their foreign shareholders, the 
United States taxes a foreign corporation that is engaged in a U.S. 
trade or business through a U.S. branch on amounts of U.S. earn-
ings and profits that are shifted (to the head office) out of, or 
amounts of interest that are deducted by, the U.S. branch of the 
foreign corporation.227 Those branch taxes may be reduced or elimi-
nated under an applicable income tax treaty.228 

Hybrid arrangements 
Hybrid arrangements exploit differences in the tax treatment of 

a transaction or entity under the laws of two or more tax jurisdic-
tions to achieve tax benefits, including double nontaxation and de-
ferral. Special rules seek to combat the use of such arrangements. 
These rules include denying deductions relating to certain interest 
and royalty payments.229 Specifically, no deduction is allowed for 
any ‘‘disqualified related party amount’’ 230 that is paid or accrued 
pursuant to a hybrid transaction 231 or that is paid or accrued by, 
or to, a hybrid entity.232 
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is resident for tax purposes or in which the entity is subject to tax but not so treated for Federal 
income tax purposes. Sec. 267A(d). 

233 The Model Treaty has been updated periodically. The Model Treaty and its Preamble, as 
well as text of earlier Model Treaties, are available at https://home.treasury.gov/policy-issues/ 
tax-policy/treaties. 

5. Resolving Overlapping or Conflicting Jurisdiction to Tax 
Multinational enterprises operating in multiple countries may 

find that the same item of income is subject to tax under the rules 
of two or more jurisdictions. Such double taxation may be mitigated 
by domestic laws permitting credit or deduction for income taxes 
paid to another jurisdiction or by bilateral tax treaties. Another re-
lated objective of such treaties is the removal of barriers to trade, 
capital flows, and commercial travel that may be caused by over-
lapping tax jurisdictions and by the burdens of complying with the 
tax laws of a jurisdiction when a person’s contacts with, and in-
come derived from, that jurisdiction are minimal. 

Relief from double taxation by statute 
Subject to certain limitations, U.S. citizens, resident individuals, 

and domestic corporations are allowed a credit for foreign income 
taxes they pay. In addition, a domestic corporation is allowed a 
credit for foreign income taxes paid by a CFC with respect to in-
come included by the corporation as subpart F income and GILTI; 
such taxes are deemed to have been paid by the domestic corpora-
tion for purposes of calculating the foreign tax credit. 

The foreign tax credit generally is limited to a taxpayer’s U.S. 
tax liability on its foreign- source taxable income. The limit is in-
tended to ensure that the credit mitigates double taxation of for-
eign-source income without offsetting U.S. tax on U.S.-source in-
come. The limit is computed by multiplying a taxpayer’s total pre- 
credit U.S. tax liability for the year by the ratio of the taxpayer’s 
foreign-source taxable income for the year to the taxpayer’s total 
taxable income for the year. If the total amount of foreign income 
taxes paid and deemed paid for the year exceeds the taxpayer’s for-
eign tax credit limitation for the year, the taxpayer may (in certain 
cases) carry back the excess foreign taxes to the previous year and 
then carry forward any remaining excess to one of the 10 suc-
ceeding taxable years. No carryback or carryover of excess foreign 
tax credits are allowed in the GILTI foreign tax credit limitation 
category. 

Bilateral treaties to relieve double taxation 
The United States is a partner in numerous bilateral treaties 

that aim to avoid international double taxation and to prevent tax 
avoidance and evasion. The United States Model Income Tax Con-
vention of 2016 (‘‘Model Treaty’’) was published in 2016 and re-
flects the most recent comprehensive statement of U.S. policy with 
respect to tax treaties.233 As explained in the Preamble published 
contemporaneously with the Model Treaty, the provisions therein 
included both refinements of provisions that have been included in 
U.S. tax treaties, as well as new provisions, not yet incorporated 
in a bilateral treaty, that deny treaty benefits on deductible pay-
ments of highly mobile income that are made to related persons 
that enjoy low or no taxation with respect to that income under a 
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234 For example, the Model Treaty denies treaty benefits when U.S. source payments are made 
to a beneficial owner that benefits from a special tax regime, as defined in Article 3 (General 
Definitions), subparagraph (l) of paragraph 1; the benefits that may be denied include the re-
duced withholding rates on dividends, interest and royalties that are paid to persons that fail 
to satisfy the limitation on benefits requirements in Article 22 (Limitation on Benefits). 

special tax regime.234 To a large extent, the treaty provisions de-
signed to carry out these objectives supplement U.S. tax law provi-
sions having the same objectives; treaty provisions may modify the 
generally applicable statutory rules with provisions that take into 
account the particular tax system of the treaty partner. 

The objective of limiting double taxation generally is accom-
plished in treaties through the agreement of each country to allo-
cate taxing authority by limiting, in specified situations, its right 
to tax income earned within its territory by residents of the other 
country. For the most part, the various rate reductions and exemp-
tions agreed to by the country in which income is derived (the 
‘‘source country’’) in treaties are premised on the assumption that 
the country of residence of the taxpayer deriving the income (the 
‘‘residence country’’) may tax the income at levels comparable to 
those imposed by the source country on its residents. Treaties also 
provide for the elimination of double taxation by requiring the resi-
dence country to allow a credit for taxes that the source country 
retains the right to impose under the treaty. In addition, in the 
case of certain types of income, treaties may provide for exemption 
by the residence country of income taxed by the source country. 

Treaties define the term ‘‘resident’’ so that an individual or cor-
poration generally will not be subject to tax as a resident by both 
countries. A ‘‘limitation on benefits’’ provision in treaties further 
determines whether a treaty resident is a qualified person per-
mitted to receive treaty benefits. This provision limits the ability 
of third country residents to engage in treaty shopping by estab-
lishing conduit legal entities in either the United States or the 
treaty partner jurisdiction. The provision sets forth objective tests 
that commonly include a publicly traded company test, an owner-
ship and base erosion test, and an active trade or business test. 

Treaties generally provide that neither country may tax business 
income derived by residents of the other country unless the busi-
ness activities in the taxing jurisdiction are substantial enough to 
constitute a permanent establishment or fixed base in that jurisdic-
tion, and the business income is attributable to that permanent es-
tablishment. As explained above, U.S. bilateral income tax treaties 
restrict the application of net-basis U.S. taxation by requiring a 
threshold for permanent establishment status that is higher than 
that required to constitute a U.S. trade or business under the Code. 
As a result, a foreign corporation engaged in a U.S. trade or busi-
ness but not through a permanent establishment generally would 
not be taxable in the United States under an applicable treaty. The 
term ‘‘attributable to’’ is generally analogous to the ‘‘effectively con-
nected’’ concept in section 864(c). Treaties also contain commercial 
visitation exemptions under which individual residents of one coun-
try performing personal services in the other are not required to 
pay tax in that other country unless their contacts exceed certain 
specified minimums (for example, presence for a set number of 
days or earnings in excess of a specified amount). 
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235 The rates agreed upon in U.S. bilateral tax treaties for income other than personal services 
income are found in ‘‘Table 1. Tax Rates on Income Other Than Personal Service Income Under 
Chapter 3, Internal Revenue Code, and Income Tax Treaties (Rev. May 2023)’’ at https:// 
www.irs.gov/individuals/international-taxpayers/tax-treaty-tables. 

Treaties address the taxation of passive income such as divi-
dends, interest, and royalties from sources within one country de-
rived by residents of the other country either by providing that the 
income is taxed only in the recipient’s country of residence or by 
reducing the rate of the source country’s withholding tax imposed 
on the income. In this regard, the United States agrees in its tax 
treaties to reduce its 30-percent withholding tax (or, in the case of 
some income, to eliminate it entirely) 235 in return for reciprocal 
treatment by its treaty partner. In particular, under the Model 
Treaty and many U.S. tax treaties, source-country taxation of most 
payments of interest and royalties is eliminated, and some recent 
U.S. treaties forbid the source country from imposing withholding 
tax on dividends paid by an 80-percent owned subsidiary to a par-
ent corporation organized in the other treaty country. 

In its treaties, the United States, as a matter of policy, generally 
retains the right to tax its citizens and residents on their world-
wide income as if the treaty had not come into effect. The United 
States also provides in its treaties that it allows a credit against 
U.S. tax for income taxes paid to the treaty partners, subject to the 
various limitations of U.S. law. 

REASONS FOR CHANGE 

There is broad bipartisan support for strengthening our economic 
partnership with Taiwan. Taiwan is one of the largest trading part-
ners of the United States and is an especially critical trading part-
ner in the semiconductor industry and in enhancing our onshoring 
capabilities for advanced manufacturing. The Committee believes 
that the absence of a bilateral income tax treaty with Taiwan re-
sults in an unacceptable inability to relieve double taxation and is 
a hindrance to the ability of the United States to achieve the full 
potential of U.S.-Taiwan cross border investment. In the absence of 
a tax treaty, legislative efforts are necessary to approximate the re-
lief from double taxation that a treaty would ordinarily allow. Title 
III of the bill does so in Subtitle A by providing changes to the 
Code that are comparable to specific benefits described in articles 
in the Model Treaty, including reduction in withholding tax rates 
on certain categories of income. 

The benefits conferred by Subtitle A of Title III are effective only 
when the Secretary confirms that Taiwan provides reciprocal bene-
fits to U.S. persons. While developing this legislation, the Com-
mittee has become aware of an existing asymmetry in how Taiwan 
and the United States treat amounts received by residents of one 
jurisdiction for services performed for residents of the other juris-
diction (the ‘‘taxing jurisdiction’’). For services performed outside 
the taxing jurisdiction, Taiwan and the United States diverge. The 
United States imposes a gross basis tax on outbound payments for 
services provided by foreign persons only if those amounts are from 
sources in the United States. Because our sourcing rules generally 
do not treat amounts paid for services performed outside the 
United States as from U.S. sources, such amounts generally are not 
subject to our gross basis tax. It is our understanding, however, 
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that Taiwan imposes a gross basis tax on all outbound payments 
for services provided by foreign persons, even if the services in 
question are performed outside Taiwan. The Committee believes 
that the reciprocity contemplated in the legislation cannot be con-
firmed if this disparity in treatment of business income remains. 

In addition, Subtitle B of Title III of the bill ensures that addi-
tional measures may be enacted as needed to enforce and expand 
such relief with respect to Taiwan after further executive negotia-
tion, in consultation with appropriate committees of both chambers 
of Congress, followed by approving and implementing legislation. 

EXPLANATION OF PROVISION 

Under the provision, income from U.S. sources earned or received 
by qualified residents of Taiwan is entitled to certain benefits. 
These benefits include reduced tax rates for income otherwise sub-
ject to the 30-percent gross-basis tax; with respect to income effec-
tively connected with a U.S. trade or business, taxation of only that 
income effectively connected with a U.S. permanent establishment; 
and preferential treatment of wages and related income earned by 
such qualified residents. The new rules are analogous to provisions 
typical in bilateral treaties to which the United States is a party 
and are based on relevant language found in the Model Treaty. The 
provision requires general anti-abuse standards similar to those in 
section 894(c) to deny benefits when payments are made through 
hybrid entities. The proposed rules are applicable only if reciprocal 
provisions apply to U.S. persons with respect to income sourced in 
Taiwan. 

Treatment of certain income from U.S. sources 
Special rules address the treatment of several forms of income 

received by qualified residents of Taiwan from U.S. sources are de-
scribed below. Interest, royalties, certain gains and dividends that 
would otherwise be subject to a 30-percent gross-basis tax (i.e., a 
tax on gross income without reduction for related expenses) with-
held at the source are eligible for reduced rates. Other types of in-
come received by individuals that are subject to net-basis tax are 
also eligible identified for relief under provisions that address 
qualified wages and income of athletes and entertainers. 

Interest, royalties and gains 
Tax on U.S.-source interest (other than original issue discount), 

royalties, amounts described in section 871(a)(1)(C), and gains de-
scribed in section 871(a)(1)(D) that are paid to or received by a 
qualified resident of Taiwan is reduced to 10 percent. The treat-
ment of these types of income is consistent with that provided 
under Model Treaty Articles 11 (Interest), 12 (Royalties), and 13 
(Gains). 

Dividends 
Tax on U.S.-source dividends that are paid to or received by a 

qualified resident of Taiwan is reduced to 15 percent. The reduc-
tion in rates follows the treaty benefits provided under Model Trea-
ty Article 10 (Dividends). 

The reduced rates do not apply to amounts subject to FIRPTA; 
payments between an expatriated entity and a related party; any 
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amount which is included in income under section 860C to the ex-
tent that such amount does not exceed an excess inclusion with re-
spect to a REMIC; and dividends paid by a REIT other than quali-
fied REIT dividends. A dividend paid by a REIT is a qualified REIT 
dividend if the dividend is paid with respect to a class of shares 
that is publicly traded and the owner of the dividend holds not 
more than five percent of any class of shares in the REIT. 

Certain qualified residents of Taiwan that are taxable as cor-
porations in Taiwan may be eligible for a further reduction in the 
tax rate (i.e., from 15 percent to 10 percent) with respect to divi-
dends, provided that certain holding period and ownership thresh-
olds are met. To qualify for the 10-percent tax rate on dividends, 
at all times during the 12-month period ending on the date on 
which the stock in a corporation becomes ex-dividend with respect 
to such dividend, the dividend recipient must be a qualified resi-
dent of Taiwan and directly own at least 10 percent of the vote and 
value of the total outstanding shares of stock in such corporation. 
For purposes of the 12-month period, a dividend recipient shall be 
permitted to tack the holding period of an entity taxed as a cor-
poration in Taiwan from whom the dividend recipient acquired 
such stock, if that entity was a qualified resident of Taiwan and 
a ‘‘connected person’’ with respect to the dividend recipient at the 
time the share was acquired. Persons are ‘‘connected persons’’ if 
one person owns, directly or indirectly, at least 50 percent of the 
beneficial interest in the other (or, if a corporation, at least 50 per-
cent of the vote and value of its shares); a third person owns, di-
rectly or indirectly, at least 50 percent of the beneficial interest in 
each person (or, if a corporation, at least 50 percent of the vote and 
value of its shares). In addition, a person may be a connected per-
son if, based on all the relevant facts and circumstances, one has 
control of the other, or both are under the control of the same per-
sons. In no event is a dividend paid by a RIC or a REIT eligible 
for this further reduction in tax rate. 

Income from employment 
Qualified wages for personal services performed within the 

United States generally are not subject to U.S. income tax if paid 
by an employer to a qualified resident of Taiwan who is either not 
a U.S. resident or is employed as a member of the regular compo-
nent of a ship or aircraft operated in international traffic. The defi-
nition of qualified wages follows the definition in Model Treaty Ar-
ticle 14 (Income from Employment) to include amounts paid by or 
on behalf of a non-U.S. person (and not borne by a U.S. permanent 
establishment) in the form of wages, salaries, or similar remunera-
tions with respect to personal services performed in the United 
States. Directors’ fees, income derived as a student or trainee, pen-
sions, or amounts paid with respect to employment with the United 
States, any State, or any U.S. possession, or other amounts speci-
fied in regulations or guidance are not included within the scope 
of qualified wages. 

Income from services as an entertainer or athlete 
Income derived by a qualified resident of Taiwan for services per-

formed as an entertainer or athlete in the United States generally 
is subject to income tax in the United States but may avoid U.S. 
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taxation if gross receipts from such services do not exceed in total 
(including amounts received as reimbursement of expenses) 
$30,000. If total receipts from the performance of services as an en-
tertainer or athlete exceeds $30,000, then the entire amount is sub-
ject to taxation in the United States. Income from such services ac-
cruing to a person other than the entertainer or athlete performing 
such services also may qualify for the exemption from U.S. tax-
ation, but only if the person receiving the income is contractually 
authorized to designate another person or persons to provide the 
services. 

This provision is intended to be consistent with the rules in 
Model Treaty Article 16 (Entertainers and Sportsmen), which gen-
erally provides that income derived from services performed by en-
tertainers and athletes resident in one treaty partner jurisdiction 
may be subject to tax based on the source of income rather than 
the residence of the performer or athlete, notwithstanding the pro-
visions of Model Treaty Article 14 (Income from Employment). 

Income effectively connected with a U.S. permanent establishment 
Income of a qualified resident of Taiwan that is effectively con-

nected with a U.S. permanent establishment is subject to tax on a 
net basis (under section 1 for noncorporate persons and section 11 
for corporations). In addition, such ECI continues to be subject to 
the alternative minimum tax and BEAT, if applicable. In deter-
mining taxable income for these purposes, gross income includes 
only gross income which is effectively connected with the perma-
nent establishment. 

Various rules of special application are provided for determining 
whether rules regarding ECI are modified. First, under FIRPTA, to 
ensure that the ultimate substantive tax treatment of FIRPTA in-
come is unchanged, references to ‘‘trade or business within the 
United States’’ are changed to refer to carrying on a trade or busi-
ness through a U.S. permanent establishment. The branch profits 
tax applicable to ECI (including the branch profits tax on interest) 
is reduced to 10 percent, thus matching the reduced rate for divi-
dends and interest that would otherwise apply. The provision 
adopts the anti-abuse standards of section 894(c) to deny benefits 
when payments are made through hybrid entities. 

In addition, wages, salaries, or similar remunerations with re-
spect to employment as well as directors’ fees, income from services 
as an entertainer or athlete, income derived as a student or train-
ee, pensions, and amounts paid with respect to employment with 
the United States are outside the scope of income considered to be 
effectively connected with a permanent establishment. This limita-
tion is in accordance with language in Model Treaty Article 7 
(Business Profits), paragraph 4, which provides that ‘‘[w]here prof-
its include items of income that are dealt with separately in other 
Articles of this Convention, then the provisions of those Articles 
shall not be affected by the provisions of this Article.’’ 

Definition of U.S. permanent establishment 
A U.S. permanent establishment is a fixed place of business 

through which a qualified resident of Taiwan conducts an active 
trade or business within the United States. A U.S. permanent es-
tablishment need not be subject to corporate tax in Taiwan to qual-
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ify. The fixed place may include a place from which a trade or busi-
ness is managed, as well as an office, factory, workshop, branch, 
site in which minerals are extracted, or other sites. Such a fixed 
place generally does not include sites maintained for a limited pur-
pose such as storage, display, or auxiliary or preparatory work; fur-
ther, such a fixed place generally does not include a fixed place of 
business of an independent agent even if such agent habitually con-
tracts on behalf of the foreign entity. Following Model Treaty Arti-
cle 5 (Permanent Establishment), special rules on the extent to 
which a temporary project may constitute a fixed place of business 
are provided. 

Qualified resident of Taiwan 
Following Model Treaty Article 4 (Resident), the provision de-

fines residence for both individuals and entities. In general, a 
‘‘qualified resident of Taiwan’’ is entitled to the benefits of the new 
provision. The term generally includes any person that is not a 
U.S. person who is liable for tax in Taiwan and establishes domi-
cile, residence, management or control, or place of incorporation in 
Taiwan. Rules specific to individuals, as well as specific limitations 
on eligibility of corporations, are provided. 

Individuals 
In general, the Code provides that the residence of an individual 

other than a U.S. citizen be determined by application of section 
7701(b). If such a person also has met the foregoing criteria for sta-
tus as a qualified resident of Taiwan, such individual may be a 
dual resident, whose residence must be resolved after further in-
quiry. 

Resolving residence of a dual resident 
The residence of a dual resident is resolved by applying a hier-

archy of three tests based on the individual’s permanent home, cen-
ter of vital interests, or habitual abode. The first inquiry is where 
the individual has a permanent home. If the individual has a per-
manent home in Taiwan but not the United States, the permanent 
home is determinative of residence. If a person has permanent 
homes in both jurisdictions, the second inquiry is whether the indi-
vidual has a center of vital interests in Taiwan. If the person has 
a permanent home in both jurisdictions and the center of vital in-
terests cannot be determined, or has no permanent home in either 
jurisdiction, then the individual’s residence is based on the individ-
ual’s habitual abode. If an individual’s residence cannot be deter-
mined by habitual abode, that person is not a qualified resident of 
Taiwan for purposes of claiming benefits under this provision. 

Rules for determining residence of an entity 
Entities taxed as corporations in Taiwan are treated as qualified 

residents of Taiwan if they meet an ownership and income test, a 
publicly traded in Taiwan test, or a qualified subsidiary test. In ad-
dition, qualified items of income are treated as income of a quali-
fied resident of Taiwan. 
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236 Section 103(a)(4) of the CHIPS Act of 2022. 

Ownership and income thresholds for non-publicly traded en-
tities 

The ownership and income tests require that at least 50 percent 
by vote and value of the entity is owned (directly or indirectly) by 
qualified residents of Taiwan and that less than 50 percent of gross 
income of the entity (and, in the case of an entity that is a member 
of a tested group, less than 50 percent of the tested group’s gross 
income) is in the form of payments deductible for purposes of in-
come taxes imposed by Taiwan to persons who are neither qualified 
residents of Taiwan nor certain U.S. persons whose connection to 
the United States meets comparable tests, as determined by the 
Secretary. Indirect ownership for purposes of the ownership thresh-
old requires that all intermediate owners are qualifying inter-
mediate owners; that is, a qualified resident of Taiwan or resident 
of a foreign country with which the United States has a com-
prehensive tax treaty for the relief of double taxation, provided 
that the foreign country is not a country of concern within the 
meaning of that term as included in the CHIPS Act of 2022.236 

Certain deductible payments are not included in gross income for 
purposes of the income test. Such deductible payments do not in-
clude arm’s-length payments by an entity in the ordinary course of 
an active trade or business for services or tangible property and do 
not include certain intragroup transactions within a tested group. 
A tested group is defined as a group of two or more corporations 
that participate in a group for tax consolidation, fiscal unity or 
other plan that requires the corporations to share profits and 
losses, or that share losses through group relief or other loss shar-
ing regimes. 

Publicly traded test 
Alternatively, an entity may establish itself as a qualified resi-

dent of Taiwan under the publicly traded test. An entity is consid-
ered to be publicly traded in Taiwan if its principal class of shares 
(and any disproportionate class of shares) is primarily and regu-
larly traded on an established securities market in Taiwan. If such 
shares of an entity are not primarily traded in Taiwan but the enti-
ty has its primary place of management and control in Taiwan and 
its principal class of shares (and any disproportionate class of 
shares) is regularly traded there on an established securities mar-
ket, the entity meets the publicly traded test. 

Qualified subsidiary test 
An entity that does not meet the above ownership and income 

test or publicly traded test may nonetheless be eligible for the ben-
efits described herein if that entity meets the qualified subsidiary 
test. Entities that meet the income requirements of the ownership 
and income tests may qualify if they are owned at least 50 percent 
by five or fewer corporations that themselves satisfy the publicly 
traded test or are U.S. persons, the shares of which are primarily 
and regularly traded in the United States on an established securi-
ties market. For this purpose, the indirect ownership of the quali-
fied subsidiary is met only if all intermediate owners are them-
selves qualifying intermediate owners, which, for purposes of the 
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qualified subsidiary test only, may include U.S. persons that satisfy 
tests comparable to the test for a qualified resident of Taiwan, as 
determined by the Secretary. In addition, qualifying intermediate 
owners also include a qualified resident of Taiwan or a resident of 
a foreign country with which the United States has a comprehen-
sive tax treaty for the relief of double taxation and is not a country 
of concern. 

Active trade or business test 
Even if an entity is not otherwise a qualified resident of Taiwan, 

a qualified item of income from the United States that is derived 
by a person subject to income tax under Taiwan law (and that is 
not a U.S. person) shall be treated as income of a qualified resident 
of Taiwan. A qualified item of income includes any item of income 
which emanates from, or is incidental to, the conduct of an active 
trade or business in Taiwan and, if such person derives an item of 
income from a trade or business activity conducted in the United 
States, or derives an item of income arising in the United States 
from a connected person, the trade or business activity in Taiwan 
to which the item relates is required to be substantial in relation 
to the same or complementary trade or business activity in the 
United States. The trade or business activity in the United States 
may be carried on by such person or any connected person. The ac-
tive trade or business test is not available for any item of income 
derived by an entity if at least 50 percent (by vote or value) of such 
entity is owned (directly or indirectly) or controlled by residents of 
a foreign country of concern. 

Reciprocity requirements 
Before any of the foregoing rules are applicable in any taxable 

period, the Secretary must determine that certain reciprocity re-
quirements are met, ensuring that U.S. persons subject to income 
tax in Taiwan are afforded reciprocal benefits. Reciprocity may be 
determined in any appropriate manner. 

Regulations 
The provision grants the Secretary authority to promulgate regu-

lations on a variety of enumerated issues. These issues include reg-
ulations or guidance for determining what constitutes a U.S. per-
manent establishment of a qualified resident of Taiwan and income 
that is effectively connected to such a permanent establishment; 
preventing the abuse of the provisions of this section by persons 
who are not (or who should not be treated as) qualified residents 
of Taiwan; requirements for record keeping and reporting; rules to 
assist withholding agents or employers in determining whether a 
foreign person is a qualified resident of Taiwan or whether report-
ing is required for a payment; the application of the provision to 
ownership thresholds attributable to stock held by predecessor 
owners; determining what amounts are to be treated as qualified 
wages; defining established securities markets for the limitation on 
benefits provisions; the application of the legislation to qualified 
residents of Taiwan that are partners of a partnership or bene-
ficiaries of an estate or trust; determining ownership interests held 
by residents of foreign countries of concern; determining what 
items are to be treated as qualified items of income under the ac-
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237 This document may be cited as follows: Joint Committee on Taxation, Description of the 
Chairman’s Amendment in the Nature of a Substitute to H.R. 5988.’’ (JCX–55–23), November 
29, 2023. This document can also be found on the Joint Committee on Taxation website at 
www.jct.gov. All section references in the document are to the Internal Revenue Code of 1986, 
as amended (the ‘‘Code’’), unless otherwise stated. 

tive trade or business provisions of the limitation of benefits to pre-
vent abuse of the purposes of this section; and determining the 
starting and ending dates for periods with respect to the reciprocity 
requirements. To the extent practical, the regulations shall be con-
sistent with the relevant Model Treaty provisions. 

EFFECTIVE DATE 

The provisions of Subtitle A are effective on date of enactment, 
subject to satisfaction of the contingent reciprocity standards being 
met. 

B. THE UNITED STATES-TAIWAN TAX AGREEMENT AUTHORIZATION 
ACT (SECS. 301 THROUGH 320 OF THE BILL) 

PRESENT LAW 

The applicable present law is described above under section A of 
this Part. 

EXPLANATION OF PROVISION 

The United States-Taiwan Tax Agreement Authorization Act au-
thorizes the President to negotiate and enter into one or more non- 
self-executing tax agreements (in each case, the ‘‘Agreement’’) to 
provide for bilateral tax relief with Taiwan beyond that provided 
for in section 894A (as added by United States-Taiwan Expedited 
Double-Tax Relief Act) and prescribes the process for approving 
and implementing such an agreement, as described below.237 

Authorization to negotiate and enter into Agreement 
After a determination by the Secretary of the Treasury that Tai-

wan has provided benefits to U.S. persons that are reciprocal to the 
benefits provided to qualified residents of Taiwan under section 
894A, the President is authorized to negotiate and enter into the 
Agreement. Any provisions in the Agreement must conform with 
provisions customarily contained in U.S. bilateral income tax con-
ventions, as exemplified by the 2016 U.S. Model Income Tax Con-
vention, and the Agreement may not include elements outside the 
scope of the 2016 U.S. Model Income Tax Convention. 

Notwithstanding such conformity, the Agreement may incor-
porate and restate provisions of any agreement, as well as existing 
U.S. law, addressing double taxation for residents of the United 
States and Taiwan. The Agreement shall include the following 
statement: ‘‘The Agreement is entered into pursuant to the United 
States-Taiwan Tax Agreement Authorization Act.’’ The Agreement 
is required to include a provision conditioning entry into force upon 
enactment of approval legislation and implementing legislation (as 
described below) and confirmation by the Secretary of the Treasury 
that the relevant authority in Taiwan has approved and taken ap-
propriate steps required to implement the Agreement. 
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Consultations with Congress 
The provision requires the President to provide written notifica-

tion to certain appropriate congressional committees of the com-
mencement of negotiations with Taiwan at least 15 calendar days 
prior to commencing negotiations. In addition, no later than 90 
days after commencing negotiations and every 180 days thereafter 
until the President enters into the Agreement, the President is re-
quired to provide a briefing to the appropriate congressional com-
mittees on the status of the negotiations, including a description of 
elements under negotiation. 

The appropriate congressional committees include the Committee 
on Foreign Relations and the Committee on Finance of the Senate, 
as well as the Committee on Ways and Means of the House of Rep-
resentatives. 

During the course of negotiations with respect to the Agreement, 
the Secretary of the Treasury, in coordination with the Secretary 
of State, upon request, is required to meet with the chairman or 
ranking member of any of the appropriate congressional commit-
tees regarding negotiating objectives and the status of negotiations 
in progress. In addition, the Secretaries must closely and timely 
consult with the appropriate congressional committees, as well as 
keep such committees fully apprised of the negotiations. Such con-
sultations are required to include the nature of the contemplated 
Agreement, how and to what extent the contemplated Agreement 
is consistent with the scope of the 2016 U.S. Model Income Tax 
Convention, and the implementation of the contemplated Agree-
ment, including (i) the general effect of the contemplated Agree-
ment on existing laws, (ii) proposed changes to any existing laws 
to implement the contemplated Agreement, and (iii) proposed ad-
ministrative actions to implement the contemplated Agreement. 

Approval and implementation of Agreement 
The Agreement may not enter into force unless: 

• the President publishes the text of the contemplated 
Agreement on a publicly available website of the Department 
of the Treasury at least 60 days before the day on which the 
President enters into the Agreement, and 

• there is enacted into law, with respect to the Agreement, 
approval legislation and implementing legislation. 

The President may provide for the Agreement to enter into force 
upon enactment of approval legislation and implementing legisla-
tion and confirmation by the Secretary of the Treasury that the rel-
evant authority in Taiwan has approved and taken appropriate 
steps required to implement the Agreement. Approval legislation 
means legislation that approves the Agreement and implementing 
legislation means legislation that makes any changes to the Code 
necessary to implement the Agreement. 

Submission of Agreement 
The provision requires that no later than 270 days after the 

President enters into the Agreement, the President or the Presi-
dent’s designee shall submit to Congress the final text of the Agree-
ment and a technical explanation of the Agreement. In addition, no 
later than 270 days after the President enters into the Agreement, 
the Secretary of the Treasury shall submit to Congress a descrip-
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tion of those changes to existing laws that the President considers 
would be required in order to ensure that the United States acts 
in a manner consistent with the Agreement, and a statement of an-
ticipated administrative action proposed to implement the Agree-
ment. 

Consideration of approval legislation and implementing legislation 
The provision requires that the approval legislation relating to 

the Agreement include the following text, ‘‘Congress approves the 
Agreement submitted to Congress pursuant to section 206 of the 
United States-Taiwan Tax Agreement Authorization Act onlll’’ 
with the blank space being filled with the appropriate date. The 
approval legislation is required to be referred to the Committee on 
Foreign Relations in the Senate and to the Committee on Ways and 
Means in the House of Representatives. 

The implementing legislation is required to be referred to the 
Committee on Finance in the Senate and the Committee on Ways 
and Means in the House of Representatives. 

Relationship of Agreement to Internal Revenue Code of 1986 
The provision states that the provisions of the Agreement or ap-

proval legislation, or the application of any such provision, that are 
inconsistent with the Code do not have effect. Nothing in the provi-
sion is intended to be construed to amend or modify any law of the 
United States or to limit any authority conferred under any law of 
the United States, unless specifically provided for in the provision. 

Authorization of subsequent tax agreements relative to Taiwan 
After enactment of approval legislation and implementing legis-

lation, the tax agreement that is authorized by this provision is re-
quired to be treated as including any tax agreement relative to Tai-
wan which supplements or supersedes the Agreement to which 
such approval legislation and implementing legislation relates. The 
term ‘‘Agreement’’ shall be treated as including such tax agree-
ment. The provision is required to be applied separately with re-
spect to each such tax agreement. 

Congressional findings and statement of policy 
The provision makes the following findings: the United States 

addresses issues with respect to double taxation with foreign coun-
tries by entering into bilateral income tax conventions (known as 
tax treaties) with such countries negotiated by the President pursu-
ant to Article II of the Constitution, and subject to the advice and 
consent of the Senate; the United States has entered into more 
than sixty such tax treaties, which facilitate economic activity, 
strengthen bilateral cooperation, and benefit U.S. workers, busi-
nesses, and other U.S. taxpayers; and because of Taiwan’s unique 
status, the United States is unable to enter into an Article II tax 
treaty with Taiwan, necessitating an alternative means to address 
issues with respect to double taxation. 

The provision states that it is the policy of the United States to 
provide for additional bilateral tax relief with respect to Taiwan, 
beyond that provided for in section 894A (as added by the United 
States-Taiwan Expedited Double-Tax Relief Act), only after entry 
into force of an Agreement and only in a manner consistent with 
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238 Sec. 139. 
239 Sec. 139(b). 
240 Ibid. 
241 Sec. 139(d). 
242 Sec. 139(c). 
243 Sec. 139(e). 

such Agreement. It further states that it is the policy of the United 
States to continue to provide for relief from double taxation and 
other related matters through entering into bilateral income tax 
conventions, negotiated by the President pursuant to Article II of 
the Constitution, and subject to the advice and consent of the Sen-
ate. 

EFFECTIVE DATE 

Subtitle B is effective upon date of enactment. 

TITLE IV—ASSISTANCE FOR DISASTER-IMPACTED 
COMMUNITIES 

(secs. 401 404 of the bill) 

PRESENT LAW 

Exclusion from income for qualified disaster relief payments 
Present law provides an exclusion from income for qualified dis-

aster relief payments.238 Qualified disaster relief payments include 
amounts paid to an individual: (1) to reimburse or pay reasonable 
and necessary personal, family, living, or funeral expenses incurred 
as a result of a qualified disaster; (2) to reimburse or pay reason-
able and necessary expenses incurred for the repair or rehabilita-
tion of a personal residence or replacement of its contents to the 
extent that the need for such repair, rehabilitation, or replacement 
is attributable to a qualified disaster; (3) by a person engaged in 
the furnishing or sale of transportation (i.e., common carriers) by 
reason of death or personal injuries as a result of a qualified dis-
aster; or (4) by a Federal, State, or local government, or agency or 
instrumentality thereof, in connection with a qualified disaster in 
order to promote the general welfare.239 These amounts do not in-
clude payments for any expenses compensated for by insurance or 
otherwise.240 

Qualified disaster relief payments also are excludable for pur-
poses of self-employment taxes and employment taxes.241 

A qualified disaster is a disaster which results from a terroristic 
or military action (as defined in section 692(c)(2)); a Federally de-
clared disaster (as defined in section 165(i)(5)(A)); a disaster which 
results from an accident involving a common carrier or from any 
other event which would be determined by the Secretary of the 
Treasury (the ‘‘Secretary’’) to be of a catastrophic nature; or, for 
purposes of payments made by a Federal, State or local govern-
ment, or an agency or instrumentality of a government, a disaster 
designated by an applicable Federal, State, or local authority (as 
determined by the Secretary) to warrant assistance.242 

The exclusion from income does not apply to any individual iden-
tified by the Attorney General to have been a participant or con-
spirator in any terrorist attack, or to a representative of such indi-
vidual.243 No deduction or credit is allowed for, or by reason of, any 
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244 Sec. 139(h). 
245 Sec. 165(h). 
246 Sec. 165(h)(5) and Pub. L. No. 100–707. 
247 Sec. 165(h)(2). Personal casualty gains are reduced for this purpose by any gain used to 

offset any personal casualty loss which is not attributable to a disaster. 
248 Sec. 165(c)(3)(B). 
249 Sec. 165(c)(3)(A). 
250 Sec. 165(h)(1). 
251 See, e.g., sec. 204(b) of Pub. L. No. 116–94 (Hurricanes Florence and Michael); sec. 20104(b) 

of Pub. L. No. 115–123 (certain California wildfires); sec. 504(b) of Pub. L. No. 115–63 (Hurri-
canes Harvey, Irma, and Maria); and former sec. 1400S(b) (Hurricanes Katrina, Rita, and 
Wilma). 

252 Sec. 304(b) of Div. EE. of Pub. L. No. 116–260. 

expenditure to the extent of the amount excluded from income with 
respect to such expenditure.244 

Personal casualty losses 

In general 
An individual taxpayer may claim an itemized deduction for a 

personal casualty loss.245 If the loss is attributable to a disaster de-
clared by the President under section 401 of the Robert T. Stafford 
Disaster Relief and Emergency Assistance Act, (the ‘‘Stafford 
Act’’) 246 then the loss is deductible only to the extent of the sum 
of the individual’s personal casualty gains plus the amount by 
which aggregate net disaster-related losses exceed 10 percent of the 
individual taxpayer’s adjusted gross income.247 In any taxable year 
beginning after December 31, 2017, and before January 1, 2026, all 
other personal casualty losses are deductible only to the extent that 
the losses do not exceed the individual’s personal casualty gains. 

For individual taxpayers, personal casualty losses are losses of 
property not connected with a trade or business or a transaction 
entered into for profit that arise from fire, storm, shipwreck, or 
other casualty, or from theft.248 Personal casualty gains are recog-
nized gains from any involuntary conversion of property not con-
nected with a trade or business or a transaction entered into for 
profit that arise from fire, storm, shipwreck, or other casualty, or 
from theft.249 Personal casualty losses are deductible to the extent 
they exceed $100 per casualty.250 

Additional relief for certain disasters 
Congress has at times enacted taxpayer favorable casualty loss 

provisions in response to specific natural disasters.251 
Most recently, Division EE of Public Law 116–260, the Taxpayer 

Certainty and Disaster Tax Relief Act of 2020 (the ‘‘2020 Disaster 
Act’’), provides special rules for ‘‘qualified disaster-related personal 
casualty losses,’’ personal casualty losses arising in a qualified dis-
aster area on or after the first day of the incident period of the ap-
plicable qualified disaster which are attributable to that qualified 
disaster.252 These losses are deductible without regard to whether 
aggregate net losses exceed 10 percent of a taxpayer’s adjusted 
gross income. These losses are deductible to the extent they exceed 
$500 per casualty. These losses are allowed as a deduction in addi-
tion to the standard deduction and are allowed against alternative 
minimum taxable income. 

A ‘‘qualified disaster area’’ refers to an area with respect to 
which a major disaster has been declared by the President during 
the period beginning on January 1, 2020, and ending on the date 
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253 The 2020 Disaster Act became law on December 27, 2020. 
254 Sec. 301 of Div. EE. of Pub. L. No, 116–260. 
255 Ibid. 
256 Ibid. 

which is 60 days after the date of enactment of the 2020 Disaster 
Act,253 under section 401 of the Stafford Act, if the incident period 
of the disaster with respect to which the declaration is made begins 
on or after December 28, 2019 and on or before the date of enact-
ment of the 2020 Disaster Act. A qualified disaster area does not 
include any area with respect to which a major disaster had been 
declared only by reason of COVID–19.254 

A ‘‘qualified disaster’’ is, with respect to the applicable qualified 
disaster area, the disaster by reason of which a major disaster was 
declared with respect to that area.255 

The ‘‘incident period’’ is, with respect to the applicable qualified 
disaster, the period specified by the Federal Emergency Manage-
ment Agency as the period during which the disaster occurred, ex-
cept that the period is not treated as ending after the date which 
is 30 days after the date of enactment of the 2020 Disaster Act.256 

REASONS FOR CHANGE 

The Committee wishes to provide tax relief for taxpayers affected 
by certain disasters and events. The Committee believes that the 
expansion of the personal casualty loss deduction under section 165 
under the Taxpayer Certainty and Disaster Relief Act of 2020 pro-
vided necessary tax relief to taxpayers who suffered losses in the 
wake of that year’s major disasters, and that such relief should be 
extended to provide similar relief for major disasters in 2021, 2022, 
and 2023. The Committee also believes that taxpayers affected by 
certain wildfires and the East Palestine train derailment should 
not be subject to Federal income tax on payments that compensate 
for losses, expenses, or damages incurred as a result of those 
events. 

EXPLANATION OF PROVISIONS 

Certain disaster-related personal casualty losses 
For purposes of personal casualty losses arising in a qualified 

disaster area, the provision broadens the 2020 Disaster Act’s defi-
nition of qualified disaster area to include any area with respect to 
which a major disaster was declared by the President during the 
period beginning on January 1, 2020, and ending on the date which 
is 60 days after the date of enactment of the provision, under sec-
tion 401 of Stafford Act if the incident period of the disaster begins 
on or after December 28, 2019, and on or before the date of enact-
ment of the provision. The incident period will be treated as ending 
no later than the date which is 30 days after the date of enactment 
of the provision. 

Thus, under the provision, certain disaster-related personal cas-
ualty losses attributable to major disasters beginning any time 
after the date of enactment of the 2020 Disaster Act and through 
the date of enactment of the provision are provided the same treat-
ment as qualified disaster-related personal casualty losses under 
the 2020 Disaster Act. 

VerDate Sep 11 2014 11:36 Jan 24, 2024 Jkt 054628 PO 00000 Frm 00090 Fmt 6659 Sfmt 6602 E:\HR\OC\HR353P1.XXX HR353P1rf
re

de
ric

k 
on

 L
A

P
8M

3W
LY

3P
R

O
D

 w
ith

 H
E

A
R

IN
G



85 

Exclusion of certain wildfire relief payments 
The provision provides an exclusion from gross income for 

amounts received as qualified wildfire relief payments. Qualified 
wildfire relief payments are amounts received by or on behalf of an 
individual as compensation for losses, expenses, or damages (in-
cluding compensation for additional living expenses, lost wages 
(other than compensation for lost wages paid by the employer 
which would have otherwise paid such wages), personal injury, 
death, or emotional distress) incurred as a result of a qualified 
wildfire disaster, but only to the extent the losses, expenses, or 
damages compensated by such payment are not compensated for by 
insurance or otherwise. 

A qualified wildfire disaster is any Federally declared disaster 
(as defined in section 165(i)(5)(A)) declared, after December 31, 
2014, as a result of any forest or range fire. 

No deduction or credit is allowed with respect to any expenditure 
to the extent of the amount excluded under the provision with re-
spect to the expenditure. The basis of any property is not increased 
by amounts excluded from gross income under the provision. 

East Palestine disaster relief payments 
The provision treats East Palestine train derailment payments 

as qualified disaster relief payments for purposes of section 139(b). 
As a consequence, the payments are excluded from gross income 
and are subject to other present-law provisions, such as the em-
ployment tax exclusions from wages and net earnings from self-em-
ployment (section 139(d)) and the prohibition on double benefits 
(section 139(h)), applicable to qualified disaster relief payments. 

The provision defines East Palestine train derailment payment 
as any amount received by or on behalf of an individual as com-
pensation for loss, damages, expenses, loss in real property value, 
closing costs with respect to real property (including realtor com-
missions), or inconvenience (including access to real property) re-
sulting from the East Palestine train derailment if the amount was 
provided by a Federal, State, or local government agency, Norfolk 
Southern Railway, or a subsidiary, insurer, or agent of Norfolk 
Southern Railway or any related person. For this purpose, East 
Palestine train derailment means the derailment of a train in East 
Palestine, Ohio on February 3, 2023. 

EFFECTIVE DATES 

The provision relating to certain disaster-related personal cas-
ualty losses is effective on date of enactment. 

The provision relating to the exclusion of certain wildfire relief 
payments applies to qualified wildfire relief payments received dur-
ing taxable years beginning after December 31, 2019, and before 
January 1, 2026. 

The provision relating to the East Palestine train derailment ap-
plies to amounts received on or after February 3, 2023. 
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257 Sec. 42(a). 
258 Rev. Proc. 2023–34, 2023–48 I.R.B. 1287, November 9, 2023. For calendar year 2023, the 

small population States were Alaska, Delaware, the District of Columbia, Montana, North Da-
kota, Rhode Island, South Dakota, Vermont, and Wyoming. See Notice 2023–22, 2023–12 I.R.B. 
569, March 17, 2023. 

259 Sec. 42(h)(3)(I). 

TITLE V—LOW INCOME HOUSING TAX CREDIT 
IMPROVEMENTS 

1. STATE HOUSING CREDIT CEILING INCREASE FOR LOW-INCOME 
HOUSING CREDIT (SEC. 501 OF THE BILL AND SEC. 42 OF THE CODE) 

PRESENT LAW 

A taxpayer may claim the low-income housing credit annually 
over a 10-year period for the costs of building or rehabilitating 
rental housing occupied by low-income tenants. The amount of 
credit that may be claimed each year is an amount equal to the ap-
plicable percentage of the qualified basis of each qualified low-in-
come building.257 

Generally, the low-income housing credit is allowable only if the 
taxpayer receives a credit allocation from a State or local housing 
credit agency. For calendar year 2024, after application of a cost- 
of-living adjustment, the aggregate credit authority provided annu-
ally to each State (the ‘‘State housing credit ceiling’’) is $2.90 multi-
plied by the State population, with a minimum annual credit 
amount of $3,360,000 for certain small population States.258 For 
calendar years 2018, 2019, 2020, and 2021, the State housing cred-
it ceiling was increased by multiplying the State housing credit 
ceiling dollar amount by 1.125.259 

REASONS FOR CHANGE 

The low-income housing credit has played a key role in the build-
ing or rehabilitation of millions of affordable rental units. However, 
the Committee believes that the annual allocations are currently 
insufficient to meet the increasing need for affordable housing in 
many areas of the country. In calendar years 2018 through 2021, 
State low-income housing credits were increased by 12.5 percent, 
allowing States to allocate more credits for affordable housing 
projects. Therefore, the provision restores the 12.5 percent increase 
in State housing credits for 2023, 2024, and 2025. 

The low-income housing credit has played a key role in the build-
ing or rehabilitation of millions of affordable rental units. However, 
the Committee believes that the annual credit allocations that are 
provided to States are currently insufficient to meet the increasing 
need for affordable housing in many areas of the country. There-
fore, the provision provides for a 12.5 percent increase in State 
housing credits for 2023, 2024, and 2025 to increase the production 
of affordable housing. 

EXPLANATION OF PROVISION 

The provision provides an increase in the State housing credit 
ceiling for calendar years 2023, 2024, and 2025. In each of those 
calendar years, the dollar amount in effect for determining the cur-
rent-year credit ceiling (after any increase due to the applicable 
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260 Sec. 42(a). 
261 See sec. 42(b)(1)(B) and (e). 
262 Pub. L. No. 110–289, July 30, 2008. 
263 Pub. L. No. 114–113, December 18, 2015. 
264 Pub. L. No. 116–260, December 27, 2020. 

cost-of-living adjustment) is increased by multiplying the dollar 
amount for that year by 1.125. 

EFFECTIVE DATE 

The provision applies to calendar years after 2022. 

2. TAX-EXEMPT BOND FINANCING REQUIREMENT (SEC. 502 OF THE 
BILL AND SEC. 42 OF THE CODE) 

PRESENT LAW 

A taxpayer may claim the low-income housing credit annually 
over a 10-year period for the costs of building or rehabilitating 
rental housing occupied by low-income tenants. The amount of 
credit that may be claimed each year is an amount equal to the ap-
plicable percentage of the qualified basis of each qualified low-in-
come building.260 

Credit calculations 
The applicable percentage for non-Federally subsidized newly 

constructed housing and non-Federally subsidized substantial reha-
bilitation is calculated such that the present value of the 10 annual 
credit amounts equals 70 percent of a building’s qualified basis.261 
The applicable percentage is adjusted monthly by the IRS on a dis-
counted after-tax basis (assuming a 28-percent tax rate) based on 
the average of the annual applicable Federal rate (‘‘AFR’’) for mid- 
term and long-term obligations for the month the building is placed 
in service. However, under the Housing and Economic Recovery Act 
of 2008,262 the minimum applicable percentage for such credits was 
temporarily set at nine percent. The Consolidated Appropriations 
Act, 2016 263 made the nine-percent minimum applicable rate per-
manent. These credits are sometimes referred to as ‘‘nine-percent 
credits.’’ 

The applicable percentage for Federally subsidized newly con-
structed housing, Federally subsidized substantial rehabilitation, 
and certain housing acquisition costs is calculated such that the 
present value of the 10 annual credit amounts equals 30 percent 
of a building’s qualified basis. The applicable percentage is ad-
justed monthly by the IRS on a discounted after-tax basis (assum-
ing a 28-percent tax rate) based on the average of the annual AFR 
for mid-term and long- term obligations for the month the building 
is placed in service. However, under the Consolidated Appropria-
tions Act, 2021,264 the minimum applicable percentage for such 
credits was permanently set at four percent. These credits are 
sometimes referred to as ‘‘four-percent credits.’’ 

Rehabilitation expenditures 
Certain rehabilitation expenditures paid or incurred by the tax-

payer are treated for purposes of the low-income housing credit as 
a separate new building. Rehabilitation expenditures are amounts 
chargeable to the capital account and incurred for depreciable prop-
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265 Sec. 42(e)(1) and (2). 
266 Without regard to sec. 1016(a)(2) and (3). 
267 Sec. 42(e)(3). 
268 Sec. 42(e)(4). 
269 Sec 42(h)(4). 

erty (or additions or improvements to depreciable property) in con-
nection with the rehabilitation of a building. However, rehabilita-
tion expenditures do not include, for example, the cost of acquiring 
an existing building.265 

Generally, the rule treating rehabilitation expenditures as a sep-
arate new building applies only if, as of the close of the first tax 
year in the credit period, two conditions are met with respect to 
such expenditures. First, the expenditures must be allocable to one 
or more low- income units or substantially benefit such units. Sec-
ond, the amount of the expenditures during any 24-month period 
must meet one of the following requirements (whichever requires 
the greater amount of expenditures): (1) the amount must be at 
least 20 percent of the adjusted basis of the building (determined 
as of the first day of the 24-month period),266 or (2) the qualified 
basis attributable to the expenditures, when divided by the number 
of low-income units in the building, must be at least $6,000 (subject 
to an inflation adjustment).267 

For purposes of treating rehabilitation expenditures as a sepa-
rate building, such expenditures are treated as placed in service at 
the close of the 24-month period described above.268 

Tax-exempt bond-financed buildings 
Generally, the low-income housing credit is allowable only if the 

taxpayer receives a credit allocation from a State or local housing 
credit agency. However, a building may be allowed four-percent 
credits without receiving a credit allocation if at least 50 percent 
of the aggregate basis of the building and the land on which the 
building is located is financed with tax-exempt obligations that are 
subject to the State private activity bond volume limit (‘‘tax-exempt 
bonds’’). If less than 50 percent of the aggregate basis of the build-
ing and the land on which the building is located is financed with 
tax-exempt bonds, only the portion of credits attributable to the 
bond-financed portion of the building is allowed without a credit al-
location.269 

REASONS FOR CHANGE 

Many areas of the country struggle with a lack of affordable 
housing, a problem that has been exacerbated in recent years by 
rising building costs and interest rates. The Committee believes 
that reducing the amount of tax-exempt bond financing that is re-
quired for four-percent credits will help to boost the production of 
affordable housing. Therefore, for certain buildings, the provision 
temporarily lowers the bond financing threshold that buildings 
must meet to receive four-percent credits without a credit alloca-
tion. 

EXPLANATION OF PROVISION 

The provision temporarily lowers the 50-percent bond-financing 
threshold for purposes of the exception to the credit allocation re-
quirement under certain conditions. Under the provision, a build-
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270 Secs. 6041 through 6050Y. 
271 See, e.g., sec. 6041(d). 
272 Sec. 6041. 

ing may be allowed four-percent credits without receiving a credit 
allocation if two requirements are met. First, at least 30 percent 
of the aggregate basis of the building and the land on which the 
building is located must be financed with one or more qualified ob-
ligations. A qualified obligation is a tax-exempt bond that is part 
of an issue the issue date of which is before January 1, 2026. Sec-
ond, at least five percent of the aggregate basis of the building and 
the land on which the building is located must be financed with 
one or more qualified obligations that are part of an issue the issue 
date of which is after December 31, 2023. Therefore, for purposes 
of satisfying the second condition, the obligations must be part of 
an issue the issue date of which is after December 31, 2023, and 
before January 1, 2026. 

EFFECTIVE DATE 

The provision applies to buildings placed in service in taxable 
years beginning after December 31, 2023. For this purpose, in the 
case of any building with respect to which any expenditures are 
treated as a separate new building under section 42(e), both the ex-
isting building and the separate new building are treated as having 
been placed in service on the date the expenditures are treated as 
placed in service under section 42(e)(4). 

TITLE VI—TAX ADMINISTRATION AND ELIMINATING 
FRAUD 

1. INCREASE IN THRESHOLD FOR REQUIRING INFORMATION REPORT-
ING WITH RESPECT TO CERTAIN PAYEES (SEC. 601 OF THE BILL 
AND SECS. 6041 AND 6041A OF THE CODE) 

PRESENT LAW 

Information reporting requirements 
Present law requires persons to file an information return con-

cerning certain transactions with other persons.270 The person fil-
ing an information return (the ‘‘payor’’) is also required to provide 
the person for whom the information return is being filed (the 
‘‘payee’’) with a written statement showing the information that 
was reported to the Internal Revenue Service (‘‘IRS’’), which gen-
erally includes aggregate payments made, and the contact informa-
tion for the payor.271 These returns are intended to assist tax-
payers in preparing their income tax returns and to help the IRS 
determine whether such income tax returns are correct and com-
plete. 

For example, every person engaged in a trade or business who 
makes certain payments aggregating $600 or more in any taxable 
year to a single payee in the course of such trade or business must 
report those payments to the IRS.272 This requirement applies to 
fixed or determinable payments of income as well as nonemployee 
compensation, generally reported on either Form 1099–MISC, Mis-
cellaneous Information, or Form 1099–NEC, Nonemployee Com-
pensation. In addition, any service recipient engaged in a trade or 
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273 Sec. 6041A. For direct sales, any person engaged in a trade or business who, in the course 
of that trade or business, sells consumer products during any calendar year on a buy-sell or de-
posit-commission basis (or any other similar basis), for resale in a home or elsewhere (other 
than a permanent retail establishment), and the aggregate amount of sales to such buyer during 
the calendar year is $5,000 or more, such person is required to file an information return setting 
forth the name and address of the buyer to whom such sales are made. Sec. 6041A(b). 

274 Sec. 6041(A)(d)(2). 
275 Sec. 6041A(d)(3)(A). 
276 Section 6041(a) generally excepts from its scope most interest, royalties, and dividends, 

which are instead covered by sections 6049, 6050N, and 6042, respectively. 
277 Treas. Reg. sec. 1.6041–3. Certain for-profit health care provider corporations are not cov-

ered by this general exception, including those organizations providing billing services for such 
companies. 

278 Sec. 6721. These amounts are adjusted annually for inflation. For information returns re-
quired to be filed in calendar year 2023, the penalty amount is $290, up to a maximum of 
$3,532,500 per calendar year. For information returns required to be filed in calendar year 2024, 
the penalty amount is $310, up to a maximum of $3,783,000 per calendar year. The penalties 
are reduced if the failure is corrected within a specified amount of time. Sec. 6721(b). The pen-
alties are waived if a person establishes that any failure was due to reasonable cause and not 
willful neglect. Sec. 6724(a). 

279 Sec. 6722. These amounts are also adjusted annually for inflation. For information state-
ments required to be filed in calendar year 2023, the penalty amount is $290, up to a maximum 
of $3,532,500 per calendar year. For information statements required to be filed in calendar year 
2024, the penalty amount is $310, up to a maximum of $3,783,000 per calendar year. The pen-
alties are reduced if the failure is corrected within a specified amount of time. Sec. 6722(b). The 
penalties are waived if a person establishes that any failure was due to reasonable cause and 
not willful neglect. Sec. 6724(a). 

280 Secs. 6721(d) and 6722(d). 
281 Secs. 6721(e) and 6722(e). 
282 Sec. 3406(a)(1)(D). The backup withholding rate is the fourth lowest rate of tax applicable 

under section 1(c). In 2023, this rate is 24 percent. 

business and paying for services is required to make a return ac-
cording to regulations when aggregate payments equal $600 or 
more.273 Governmental entities are specifically required to make 
an information return,274 and in the case of payments by Federal 
executive agencies that extends to reporting payments to corpora-
tions as well as individuals.275 

However, these provisions discussed above do not cover payments 
for goods or certain enumerated types of payments that are subject 
to other specific reporting requirements, such as provisions cov-
ering dividends, interest, and royalties.276 Treasury regulations 
generally provide further exceptions from the reporting of pay-
ments to corporations, exempt organizations, governmental enti-
ties, international organizations, and retirement plans.277 

A person who is required to file information returns but who fails 
to do so by the due date for the returns, includes on the returns 
incorrect information, or files incomplete returns generally is sub-
ject to a penalty of $250 for each return with respect to which such 
a failure occurs, up to a maximum of $3,000,000 in any calendar 
year, adjusted for inflation.278 Similar penalties apply to failures to 
furnish correct written statements to recipients of payments for 
which information reporting is required.279 The failure to file and 
failure to furnish penalties are reduced for small businesses 280 and 
increased for failures due to intentional disregard.281 

Backup withholding 
Generally, a payor is not required to withhold taxes from pay-

ments to the payee. However, a payor may be required to deduct 
and withhold income tax on certain ‘‘reportable payments’’ at a rate 
equal to 24 percent 282 if: (1) the payee fails to furnish his or her 
taxpayer identification number (‘‘TIN’’) to the payor; (2) the IRS no-
tifies the payor that the payee’s TIN is incorrect; (3) a notified 
payee underreporting of reportable payments has occurred; or (4) 
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283 Sec. 3406(a)(1). 
284 Sec. 3406. 
285 Sec. 3406(b). 
286 Sec. 3406(b)(4). 
287 Sec. 3406(b)(6). 

a payee certification failure with respect to reportable payments 
has occurred.283 The requirement to deduct and withhold in the 
case of a notified payee underreporting or a payee certification fail-
ure applies solely to reportable interest or dividend payments. 
These deduction and withholding requirements 284 are referred to 
as backup withholding. 

Reportable payments are defined as any reportable interest or 
dividend payment and any other reportable payment.285 A report-
able interest or dividend payment means any payment of a kind, 
and to a payee, required to be shown on an information return re-
quired under any of the following sections: (i) 6049(a), relating to 
payments of interest, (ii) 6042(a), relating to payments of divi-
dends, or (iii) 6044, relating to payments of patronage dividends, 
but only to the extent such payment is in money and only if 50 per-
cent or more of such payment is in money. Any other reportable 
payment means any payment of a kind, and to a payee, required 
to be shown on a return required under any of the following sec-
tions: (i) 6041, relating to certain information at source, (ii) 
6041A(a), relating to payments of remuneration for services, (iii) 
6045, relating to returns of brokers, (iv) 6050A, relating to report-
ing requirements of certain fishing boat operators, but only to the 
extent such payment is in money and represents a share of the pro-
ceeds of the catch, (v) 6050N, relating to payments of royalties, or 
(vi) 6050W, relating to payments made in settlement of payment 
card and third party settlement transactions. Examples of pay-
ments that may be subject to backup withholding include interest, 
dividends, rents, royalties, commissions, non-employee compensa-
tion, and broker payments. 

In general, a payment is determined to be a reportable payment, 
and therefore subject to backup withholding, without regard to any 
minimum amount which must be paid before an information return 
is required under the applicable information reporting statute.286 

For payments required to be shown on a return under section 
6041(a) or 6041A(a), relating to certain information at the source 
and payments of remuneration for services, a minimum amount 
generally must be paid before the payment is subject to backup 
withholding.287 Such payments are treated as reportable payments, 
and therefore subject to backup withholding, only if (i) the aggre-
gate amount of such payment and all previous payments described 
in section 6041(a) or 6041A(a) by the payor to the payee during 
such calendar year equals or exceeds $600, (ii) the payor was re-
quired under section 6041(a) or 6041A(a) to file an information re-
turn for the preceding calendar year with respect to payments to 
the payee, or (iii) during the preceding calendar year, the payor 
made reportable payments to the payee with respect to which 
amounts were required to be deducted and withheld under the 
backup withholding requirements. Backup withholding generally 
applies only to payments made to U.S. persons who have failed to 
provide the payor with a valid IRS Form W–9, Request for Tax-
payer Identification Number and Certification; however, it may also 
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288 Sec. 3406(g); Treas. Reg. sec. 31.3406(g)–1. 
289 Treas. Reg. sec. 31.3406(h)–3. 
290 Sec. 6041(a). 
291 Sec. 6041A(a), (b). 
292 The reporting threshold for certain payments to persons engaged in a trade or business 

under section 6041(a) and payments of remuneration for services under section 6041A(a) is in-
creased from $600 to $1,000 and the reporting threshold for direct sales under section 6041A(b) 
is decreased from $5,000 to $1,000. 

293 Sec. 3406(b)(6). 
294 Coronavirus Aid, Relief, and Economic Security (CARES) Act sec. 2301 (Pub. L. No. 116– 

136). 

apply to certain payments made to persons in the absence of valid 
documentation of foreign status. Backup withholding does not 
apply to payments made to exempt recipients, including tax-exempt 
organizations, government entities, and certain other entities.288 
Thus, a payor of reportable payments generally must request that 
a U.S. payee (other than certain exempt recipients) furnish a Form 
W–9 providing that person’s name and TIN.289 

REASONS FOR CHANGE 

The Committee notes that the thresholds for third party informa-
tion reporting have not been fundamentally reviewed or adjusted 
for inflation since 1954. The Committee also notes that the pen-
alties for failure to properly report are adjusted for inflation. The 
Committee believes that the compliance objectives of third party in-
formation reporting must be balanced with the resulting additional 
administrative burden, specifically that placed on small businesses. 
Thus, the Committee believes it is necessary to modernize the in-
formation reporting regime by updating the reporting thresholds to 
keep up with inflation and provide relief for small businesses and 
individuals subject to these rules. 

EXPLANATION OF PROVISION 

The provision changes the information reporting threshold for 
certain payments to persons engaged in a trade or business 290 and 
payments of remuneration for services and direct sales 291 to $1,000 
in a calendar year,292 with the threshold amount to be indexed an-
nually for inflation in calendar years after 2024. 

The provision also makes a conforming change to the backup 
withholding dollar threshold 293 to align with the new $1,000 re-
porting threshold. Under the provision, both the information re-
porting thresholds and the backup withholding thresholds are for 
transactions that equal or exceed $1,000 (indexed for inflation for 
calendar years after 2024). 

EFFECTIVE DATE 

The provision applies with respect to payments made after De-
cember 31, 2023. 

2. ENFORCEMENT PROVISIONS WITH RESPECT TO COVID-RELATED 
EMPLOYEE RETENTION CREDITS (SEC. 602 OF THE BILL, SEC. 2301 
OF THE CARES ACT,294 AND SEC. 3134 OF THE CODE) 

PRESENT LAW 

Present law permits an eligible employer to claim a refundable 
employee retention tax credit (‘‘ERTC’’) against applicable employ-
ment taxes for calendar quarters in 2020 and 2021 in an amount 
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295 The amount of qualified wages per employee that may be taken into account in calculating 
the credit is increased from $10,000 per employee for all calendar quarters beginning in 2020 
to $10,000 per employee per calendar quarter for calendar quarters beginning after December 
31, 2020. Legislation enacted in 2020, 2021, and 2022 further modified ERTC rules and defini-
tions, and terminated the credit for wages paid on or after October 31, 2021 (except in the case 
of a recovery startup business, for which the credit terminated for wages paid on or after Janu-
ary 1, 2022). See Coronavirus Aid, Relief, and Economic Security (CARES) Act sec. 2301 (Pub. 
L. No. 116–136); Taxpayer Certainty and Disaster Relief Act of 2020 secs. 206 and 207 (Pub. 
L. No. 116–260); American Rescue Plan Act secs. 9651 (codifying the credit in Code sec. 3134) 
and 80604 (Pub. L. No. 117–2); and Infrastructure and Jobs Act sec. 80604 (Pub. L. No. 117– 
58). 

296 See IRS July 26, 2023, announcement at https://www.irs.gov/newsroom/irs-commissioner- 
signals-new-phase-of-employee-retention-credit-work-with-backlog-eliminated-additional-proce-
dures-will-be-put-in-place-to-deal-with-growing-fraud-risk. There have been many reports of ag-
gressive claim filing practies by so-called ERTC ‘‘mills.’’ See, e.g., https://www.abipcpa.com/em-
ployee-retention-tax-credit-ertc-scams-and-fraud; https://www.jec-llc.com/blog/ertc-mills-what- 
should-you-look-out-for; and https://www.irs.gov/newsroom/red-flags-for-employee-retention-cred-
it-claims-irs-reminds-businesses-to-watch-out-for-warning-signs-of-aggressive-promotion-that- 
can-mislead-people-into-making-improper-erc-claims. 

297 See https://www.irs.gov/newsroom/to-protect-taxpayers-from-scams-irs-orders-immediate- 
stop-to-new-employee-retention-credit-processing-amid-surge-of-questionable-claims-concerns- 
from-tax-pros. 

298 See https://www.irs.gov/newsroom/irs-announces-withdrawal-process-for-employee-reten-
tion-credit-claims-special-initiative-aimed-at-helping-businesses-concerned-about-an-ineligible- 
claim-amid-aggressive-marketing-scams. 

299 Expressing concerns about ‘‘misleading public advertisements and scams taking advantage 
of taxpayers,’’ on December 21, 2023, the IRS announced a voluntary disclosure program permit-
ting taxpayers to voluntarily repay the ERTC minus 20 percent through March 22, 2024. See 
IRS Announcement 2024–3, https://www.irs.gov/pub/irs-drop/a-24-03.pdf, and https:// 
www.irs.gov/coronavirus/employee-retention-credit-voluntary-disclosure-program. 

equal to a percentage of the qualified wages with respect to each 
employee of such employer for such calendar quarter. The percent-
age is 50 percent of qualified wages paid after March 12, 2020, and 
before January 1, 2021, and 70 percent of qualified wages for cal-
endar quarters beginning after December 31, 2020, and before Jan-
uary 1, 2022, subject to a maximum amount of wages per em-
ployee.295 The statute of limitations for assessment of any amount 
attributable to an ERTC is extended from three years to five years 
for calendar quarters beginning after June 30, 2021, and before 
January 1, 2022. 

If for any calendar quarter the amount of the credit exceeds the 
applicable employment taxes imposed on the eligible employer, re-
duced by certain other credits, the excess is treated as a refundable 
overpayment. Claiming the ERTC on an employment tax return as 
originally filed can either reduce the eligible employer’s employ-
ment tax due, or if it exceeds the amount of such tax, give rise to 
a refund. An eligible employer may claim the employee retention 
credit on an amended employment tax return (Form 941–X) if the 
employer did not claim (or seeks to correct) the credit on its origi-
nal employment tax return. For tax year 2020, an amended em-
ployment tax return must be filed by April 15, 2024, and for tax 
year 2021, by April 15, 2025. 

Following a significant increase in ERTC claims, on July 26, 
2023, the IRS announced new procedures to address ERTC fraud 
risk.296 On September 14, 2023, the IRS announced a moratorium 
on processing ERTC claims.297 On October 19, 2023, the IRS an-
nounced a process for withdrawing ERTC claims.298 On December 
21, 2023, the IRS announced a voluntary disclosure program for 
taxpayers that claimed and received the credit, but that are ineli-
gible and seek to pay back the credit.299 
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300 Secs. 6700 through 6708. Sec. 6671 provides rules for application of assessable penalties, 
including that assessable penalties are payable on notice and demand (sec. 6671(a)). 

301 Sec. 6701. See also IRM, 20.1.6.14.1 (10–13–2021), Activities Subject to the Penalty: ‘‘A tax 
advisor would not be subject to this penalty for suggesting to a client an aggressive but support-
able filing position even though that position was later rejected by the courts and even though 
the client was subjected to the substantial understatement penalty. However, if the advisor sug-
gested a position which the advisor knew could not be supported on any reasonable basis under 
the law, the penalty would apply.’’ 

302 Sec. 6695(g). This is treated as an assessable penalty. 
303 Secs. 6111 and 6112. 

Present law imposes assessable penalties on promoters of tax 
shelter or abusive transactions.300 One such penalty is based on 
aiding and abetting the understatement of tax liability, if the per-
son knows that an understatement of the tax liability of another 
person would result.301 

Separately, paid tax return preparers are subject to a penalty of 
$500 for each failure to comply with due diligence requirements re-
lating to the filing status and amount of certain credits with re-
spect to a taxpayer’s return or claim for refund.302 

Other promoter penalties are related to failure to disclose par-
ticular information with respect to a reportable transaction (gen-
erally, a transaction that the Treasury Secretary determines has 
the potential for tax avoidance or evasion),303 and require material 
advisors of reportable transactions to keep lists of advisees, subject 
to a penalty for failure. 

REASONS FOR CHANGE 

A significant increase in ERTC claims has raised concerns about 
fraud and about wasteful governmental payments or credits, as 
well as concerns that claimants are being misled by promoters. Not 
only can taxpayers become victims of promoters, and face unjust 
tax penalties in some cases, but the IRS has become so overbur-
dened with thousands of such claims that it is struggling to process 
valid claims. The cost of improperly and erroneously claimed ERTC 
refunds or credits is a burden to the fisc and other taxpayers with 
valid claims. 

Determining whether each claimed refund or credit is erro-
neously or fraudulently claimed and recovering any erroneously 
paid refunds or erroneously allowed tax credits is likely to be a 
costly and a lengthy process. Allowing erroneous ERTC refunds or 
credits claimed, paid, or allowed to increase unchecked would be 
wasteful and inefficient. The Committee believes that disallowing 
new and amended claims for refund or credit of the ERTC after the 
end of January, 2024, serves to limit waste, fraud, and abuse in the 
tax system. In addition, the Committee believes that an increased 
penalty on promoters for aiding and abetting understatements of 
tax liability, a new penalty on promoters for failure to comply with 
due diligence requirements, and a penalty on promoters for failure 
to disclose information and maintain client lists are each war-
ranted. Finally, the Committee believes extending the statute of 
limitations for resolving such cases is necessary to allow more time 
to address potentially erroneous and fraudulent claims. 
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304 Assessable penalties are payable on notice and demand. Sec. 6671(a). 
305 The due diligence requirements for ERTC promoters are required to be similar to the due 

diligence requirements of section 6695(g), and apply with respect to documents that constitute, 
or relate to, a return or claim for refund. 

306 Sec. 6701(a)(3). See the present-law description of the knowledge requirement, above. 
307 Section 602(b) of the provision. 
308 Secs. 6111, 6112, 6707, and 6708. 

EXPLANATION OF PROVISION 

Penalties and definition of ERTC promoter 
The provision makes penalties applicable to an ERTC promoter, 

as defined by the provision. The penalties applicable to ERTC pro-
moters are assessable without regard to the restrictions on assess-
ment found in section 6213(a).304 References in the provision to the 
ERTC include the ERTC under both section 3134 of the Code and 
section 2301 of the CARES Act. 

For an ERTC promoter, the assessable penalty for aiding and 
abetting understatement of a tax liability is increased to the great-
er of $200,000 ($10,000 in the case of an ERTC promoter that is 
a natural person) or 75 percent of the gross income of the ERTC 
promoter from providing aid, assistance, or advice with respect to 
a return or claim for ERTC refund or a document relating to the 
return or claim. No-inference language provides that the amount of 
the penalty under section 6701 relating to ERTC promoters is not 
to be construed to create any inference regarding the proper appli-
cation of the knowledge requirement of section 6701(a)(3). 

The provision specifically requires an ERTC promoter to comply 
with due diligence requirements 305 with respect to a taxpayer’s eli-
gibility for (or the amount of) an employee retention tax credit and 
applies a $1,000 penalty for each failure to comply. This amount 
is treated as an assessable penalty. In addition, for aid, assistance, 
or advice provided after the date of enactment, if the ERTC pro-
moter does not comply with these due diligence requirements, the 
provision treats the knowledge requirement 306 as satisfied for pur-
poses of imposing the penalty for aiding and abetting understate-
ment of a tax liability.307 No-inference language provides that the 
prospective due diligence requirement is not to be construed to cre-
ate any inference with respect to any aid, assistance, or advice pro-
vided by any ERTC promoter on or before the date of the enact-
ment of the Act (or with respect to any other aid, assistance, or ad-
vice to which section 602(b) of the provision does not apply). 

For purposes of present-law disclosure and other requirements as 
well as penalties relating to reportable and listed transactions,308 
an employee retention tax credit (whether or not the taxpayer 
claims the credit) is treated as a listed transaction as well as a re-
portable transaction with respect to an ERTC promoter that pro-
vides any aid, assistance or advice with respect to the credit, and 
the ERTC promoter is treated as a material advisor. 

No-inference language provides that the requirement to file such 
disclosures or maintain such lists shall not be construed to create 
any inference with respect to whether an ERTC is (absent the rule 
of this provision that treats it as such) treated as a reportable or 
listed transaction with respect to an ERTC promoter; and a return 
or list is not treated as required (with respect to such aid, assist-
ance, or advice) by reason of the rule of this provision that treats 
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309 An ERTC document is any return, affidavit, claim, or other document related to the ERTC, 
including any document related to eligibility for, or the calculation or determination of any 
amount directly related to the ERTC. 

310 For purposes of determining aggregate gross receipts, an aggregation rule provides that all 
persons treated as a single employer under section 52(a) or (b) are treated as one person. A rule 
for short taxable years applies. 

311 Sec. 6501. 

it as required, if the return or list would be required without re-
gard to the rule of this provision that does treat it as required. 

Under the provision, an ERTC promoter is any person that pro-
vides aid, assistance, or advice with respect to an affidavit, refund, 
claim or other document relating to an ERTC or to eligibility or to 
the calculation of the amount of the credit, if the person (1) charges 
or receives a fee based on the amount of the ERTC refund or credit 
and meets a materiality standard, or (2) meets a gross receipts 
test. 

Under the materiality standard, a person is treated as an ERTC 
promoter if the person charges or receives a fee which is based on 
the amount of the refund or credit only if the aggregate gross re-
ceipts of such person for aid, assistance, and advice with respect to 
the person’s taxable year in which the person provided the assist-
ance or the preceding taxable year with respect to all ERTC docu-
ments 309 exceeds 20 percent of such person’s gross receipts for 
such taxable year. 

Alternatively, the gross receipts test is met if (1) the aggregate 
gross receipts for the relevant year from such aid, assistance, and 
advice exceeds half of the person’s gross receipts for the relevant 
year, or (2) both (i) the aggregate gross receipts for the relevant 
year from such aid exceeds 20 percent of the person’s gross receipts 
for the relevant year and (ii) the person’s aggregate gross re-
ceipts 310 from such aid exceeds $500,000. An ERTC promoter does 
not include a certified professional employer organization (PEO). 

Statute of limitations extension 
The provision extends the statute of limitations on assessment 

for the ERTC to six years after the latest of: (1) the date on which 
the original return for the relevant calendar quarter is filed, (2) the 
date on which the return is treated as filed under present-law stat-
ute of limitations rules,311 or (3) the date on which the credit or 
refund with respect to the ERTC is made. 

Time for filing claims 
The provision also provides that no credit or refund of the ERTC 

shall be allowed or made after January 31, 2024, unless such claim 
for such refund or credit is filed on or before that date. For this 
purpose, the term ‘‘such claim for such refund or credit’’ means the 
claim as filed on or before January 31, 2024, including the amount, 
taxpayer, calendar quarter or time period, employees, wages, and 
any other characteristic with respect to such claim as filed on or 
before January 31, 2024. The provision has the effect of ending the 
period for filing ERTC claims. No new claims and no new amend-
ments to ERTC claims are allowed after January 31, 2024. The fil-
ing of a protective claim on or before January 31, 2024, does not 
preserve a right to claim a refund or credit of the ERTC after Janu-
ary 31, 2024. 
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For example, if a claim for credit or refund of the ERTC is made 
in the amount of $100 on January 25, 2024, no amendment of such 
claim, including the amount of such claim or any other aspect of 
such claim, can be made or allowed after January 31, 2024. That 
is, an amended claim for $5,000, or alternatively for $1, made on 
February 15, 2024 (or any other date after January 31, 2024), can-
not be made or allowed. 

EFFECTIVE DATE 

The provision is generally effective for aid, assistance, or advice 
provided after March 12, 2020. The part of the provision relating 
to verification and due diligence is effective for aid, assistance, or 
advice provided after the date of enactment. The limitation on cred-
it or refund of the ERTC applies to credits or refunds allowed or 
made after January 31, 2024. The extension of the statute of limi-
tations on assessment is effective for assessments made after the 
date of enactment. 

Under a transition rule, the requirement for an ERTC promoter 
to file disclosures or maintain lists with respect to aid, assistance, 
or advice provided before the date of enactment does not require 
filing before 90 days after the date of enactment. 

In addition, regulatory authority is provided. 

III. VOTES OF THE COMMITTEE 
Purpose to clause 3(b) of rule XIII of the Rules of the House of 

Representatives, the following statement is made concerning the 
vote of the Committee on Ways and Means in its consideration of 
H.R. 7024, the ‘‘Tax Relief for American Families and Workers Act 
of 2024,’’ on January 19, 2024. 

The vote on the amendment offered by Ms. DelBene to the 
amendment in the nature of a substitute to H.R. 7024, which 
strikes the provisions in the underlying bill that would index the 
child tax credit to inflation and provide for the income lookback 
and inserts the ARPA CTC was not agreed to by a roll call vote 
of 18 yeas to 25 nays (with a quorum being present). The vote was 
as follows: 

Representative Yea Nay Present Representative Yea Nay Present 

Mr. Smith (MO) ......................... ......... X ............. Mr. Neal ................................... X ......... .............
Mr. Buchanan ........................... ......... X ............. Mr. Doggett .............................. X ......... .............
Mr. Smith (NE) .......................... ......... X ............. Mr. Thompson .......................... X ......... .............
Mr. Kelly .................................... ......... X ............. Mr. Larson ................................ X ......... .............
Mr. Schweikert .......................... ......... X ............. Mr. Blumenauer ....................... X ......... .............
Mr. LaHood ................................ ......... X ............. Mr. Pascrell .............................. X ......... .............
Dr. Wenstrup ............................. ......... X ............. Mr. Davis .................................. X ......... .............
Mr. Arrington ............................. ......... X ............. Ms. Sánchez ............................. X ......... .............
Dr. Ferguson ............................. ......... X ............. Mr. Higgins .............................. X ......... .............
Mr. Estes ................................... ......... X ............. Ms. Sewell ................................ X ......... .............
Mr. Smucker .............................. ......... X ............. Ms. DelBene ............................. X ......... .............
Mr. Hern .................................... ......... X ............. Ms. Chu .................................... X ......... .............
Ms. Miller .................................. ......... X ............. Ms. Moore ................................. X ......... .............
Dr. Murphy ................................ ......... X ............. Mr. Kildee ................................. X ......... .............
Mr. Kustoff ................................ ......... X ............. Mr. Beyer .................................. X ......... .............
Mr. Fitzpatrick ........................... ......... X ............. Mr. Evans ................................. X ......... .............
Mr. Steube ................................ ......... X ............. Mr. Schneider ........................... X ......... .............
Ms. Tenney ................................ ......... X ............. Mr. Panetta .............................. X ......... .............
Mrs. Fischbach ......................... ......... X .............
Mr. Moore .................................. ......... X .............
Mrs. Steel .................................. ......... X .............
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Representative Yea Nay Present Representative Yea Nay Present 

Ms. Van Duyne .......................... ......... X .............
Mr. Feenstra .............................. ......... X .............
Ms. Malliotakis ......................... ......... X .............
Mr. Carey .................................. ......... X .............

In compliance with the Rules of the House of Representatives, 
the following statement is made concerning the vote of the Com-
mittee on Ways and Means during the markup consideration of 
H.R. 7024, the ‘‘Tax Relief for American Families and Workers Act 
of 2024,’’ on January 19, 2024. 

The vote on the amendment offered by Ms. Sanchez to the 
amendment in the nature of a substitute to H.R. 7024, which 
strikes the provisions that would provide the Child Tax Credit on 
a per-child basis, increases the refundable credit amount, indexes 
the credit for inflation, and provides for the income lookback, and 
instead makes current law Child Tax Credit fully refundable was 
not agreed to by a roll call vote of 18 yeas to 25 nays (with a 
quorum being present). The vote was as follows: 

Representative Yea Nay Present Representative Yea Nay Present 

Mr. Smith (MO) ......................... ......... X ............. Mr. Neal ................................... X ......... .............
Mr. Buchanan ........................... ......... X ............. Mr. Doggett .............................. X ......... .............
Mr. Smith (NE) .......................... ......... X ............. Mr. Thompson .......................... X ......... .............
Mr. Kelly .................................... ......... X ............. Mr. Larson ................................ X ......... .............
Mr. Schweikert .......................... ......... X ............. Mr. Blumenauer ....................... X ......... .............
Mr. LaHood ................................ ......... X ............. Mr. Pascrell .............................. X ......... .............
Dr. Wenstrup ............................. ......... X ............. Mr. Davis .................................. X ......... .............
Mr. Arrington ............................. ......... X ............. Ms. Sánchez ............................. X ......... .............
Dr. Ferguson ............................. ......... X ............. Mr. Higgins .............................. X ......... .............
Mr. Estes ................................... ......... X ............. Ms. Sewell ................................ X ......... .............
Mr. Smucker .............................. ......... X ............. Ms. DelBene ............................. X ......... .............
Mr. Hern .................................... ......... X ............. Ms. Chu .................................... X ......... .............
Ms. Miller .................................. ......... X ............. Ms. Moore ................................. X ......... .............
Dr. Murphy ................................ ......... X ............. Mr. Kildee ................................. X ......... .............
Mr. Kustoff ................................ ......... X ............. Mr. Beyer .................................. X ......... .............
Mr. Fitzpatrick ........................... ......... X ............. Mr. Evans ................................. X ......... .............
Mr. Steube ................................ ......... X ............. Mr. Schneider ........................... X ......... .............
Ms. Tenney ................................ ......... X ............. Mr. Panetta .............................. X ......... .............
Mrs. Fischbach ......................... ......... X .............
Mr. Moore .................................. ......... X .............
Mrs. Steel .................................. ......... X .............
Ms. Van Duyne .......................... ......... X .............
Mr. Feenstra .............................. ......... X .............
Ms. Malliotakis ......................... ......... X .............
Mr. Carey .................................. ......... X .............

In compliance with the Rules of the House of Representatives, 
the following statement is made concerning the vote of the Com-
mittee on Ways and Means during the markup consideration of 
H.R. 7024, the ‘‘Tax Relief for American Families and Workers Act 
of 2024,’’ on January 19, 2024. 

The vote on the amendment offered by Ms. Sewell to the amend-
ment in the nature of a substitute to H.R. 7024, which provides for 
monthly Child Tax Credit payments was not agreed to by a roll call 
vote of 18 yeas to 25 nays (with a quorum being present). The vote 
was as follows: 

Representative Yea Nay Present Representative Yea Nay Present 

Mr. Smith (MO) ......................... ......... X ............. Mr. Neal ................................... X ......... .............
Mr. Buchanan ........................... ......... X ............. Mr. Doggett .............................. X ......... .............
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Representative Yea Nay Present Representative Yea Nay Present 

Mr. Smith (NE) .......................... ......... X ............. Mr. Thompson .......................... X ......... .............
Mr. Kelly .................................... ......... X ............. Mr. Larson ................................ X ......... .............
Mr. Schweikert .......................... ......... X ............. Mr. Blumenauer ....................... X ......... .............
Mr. LaHood ................................ ......... X ............. Mr. Pascrell .............................. X ......... .............
Dr. Wenstrup ............................. ......... X ............. Mr. Davis .................................. X ......... .............
Mr. Arrington ............................. ......... X ............. Ms. Sánchez ............................. X ......... .............
Dr. Ferguson ............................. ......... X ............. Mr. Higgins .............................. X ......... .............
Mr. Estes ................................... ......... X ............. Ms. Sewell ................................ X ......... .............
Mr. Smucker .............................. ......... X ............. Ms. DelBene ............................. X ......... .............
Mr. Hern .................................... ......... X ............. Ms. Chu .................................... X ......... .............
Ms. Miller .................................. ......... X ............. Ms. Moore ................................. X ......... .............
Dr. Murphy ................................ ......... X ............. Mr. Kildee ................................. X ......... .............
Mr. Kustoff ................................ ......... X ............. Mr. Beyer .................................. X ......... .............
Mr. Fitzpatrick ........................... ......... X ............. Mr. Evans ................................. X ......... .............
Mr. Steube ................................ ......... X ............. Mr. Schneider ........................... X ......... .............
Ms. Tenney ................................ ......... X ............. Mr. Panetta .............................. X ......... .............
Mrs. Fischbach ......................... ......... X .............
Mr. Moore .................................. ......... X .............
Mrs. Steel .................................. ......... X .............
Ms. Van Duyne .......................... ......... X .............
Mr. Feenstra .............................. ......... X .............
Ms. Malliotakis ......................... ......... X .............
Mr. Carey .................................. ......... X .............

In compliance with the Rules of the House of Representatives, 
the following statement is made concerning the vote of the Com-
mittee on Ways and Means during the markup consideration of 
H.R. 7024, the ‘‘Tax Relief for American Families and Workers Act 
of 2024,’’ on January 19, 2024. 

The vote on the amendment offered by Mr. Pascrell to the 
amendment in the nature of a substitute to H.R. 7024, which in-
creases the state and local tax deduction from $10,000 to $60,000 
for single filers (and $120,000 for joint filers) was not agreed to by 
a roll call vote of 16 yeas to 24 nays (with a quorum being present). 
The vote was as follows: 

Representative Yea Nay Present Representative Yea Nay Present 

Mr. Smith (MO) ......................... ......... X ............. Mr. Neal ................................... X ......... .............
Mr. Buchanan ........................... ......... X ............. Mr. Doggett .............................. ......... ......... .............
Mr. Smith (NE) .......................... ......... X ............. Mr. Thompson .......................... X ......... .............
Mr. Kelly .................................... ......... X ............. Mr. Larson ................................ X ......... .............
Mr. Schweikert .......................... ......... X ............. Mr. Blumenauer ....................... X ......... .............
Mr. LaHood ................................ ......... X ............. Mr. Pascrell .............................. X ......... .............
Dr. Wenstrup ............................. ......... X ............. Mr. Davis .................................. X ......... .............
Mr. Arrington ............................. ......... X ............. Ms. Sánchez ............................. X ......... .............
Dr. Ferguson ............................. ......... X ............. Mr. Higgins .............................. X ......... .............
Mr. Estes ................................... ......... X ............. Ms. Sewell ................................ X ......... .............
Mr. Smucker .............................. ......... X ............. Ms. DelBene ............................. X ......... .............
Mr. Hern .................................... ......... X ............. Ms. Chu .................................... X ......... .............
Ms. Miller .................................. ......... X ............. Ms. Moore ................................. ......... ......... .............
Dr. Murphy ................................ ......... X ............. Mr. Kildee ................................. X ......... .............
Mr. Kustoff ................................ ......... X ............. Mr. Beyer .................................. X ......... .............
Mr. Fitzpatrick ........................... ......... X ............. Mr. Evans ................................. X ......... .............
Mr. Steube ................................ ......... X ............. Mr. Schneider ........................... X ......... .............
Ms. Tenney ................................ ......... X ............. Mr. Panetta .............................. X ......... .............
Mrs. Fischbach ......................... ......... X .............
Mr. Moore .................................. ......... X .............
Mrs. Steel .................................. ......... X .............
Ms. Van Duyne .......................... ......... X .............
Mr. Feenstra .............................. ......... X .............
Ms. Malliotakis ......................... ......... ......... .............
Mr. Carey .................................. ......... X .............
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In compliance with the Rules of the House of Representatives, 
the following statement is made concerning the vote of the Com-
mittee on Ways and Means during the markup consideration of 
H.R. 7024, the ‘‘Tax Relief for American Families and Workers Act 
of 2024,’’ on January 19, 2024. 

H.R. 7024 was oredered favorably reported to the House of Rep-
resentatives as amended by a roll call vote of 40 yeas to 3 nays 
(with a quorum being present). The vote was as follows: 

Representative Yea Nay Present Representative Yea Nay Present 

Mr. Smith (MO) ......................... X ......... ............. Mr. Neal ................................... X ......... .............
Mr. Buchanan ........................... X ......... ............. Mr. Doggett .............................. ......... X .............
Mr. Smith (NE) .......................... X ......... ............. Mr. Thompson .......................... X ......... .............
Mr. Kelly .................................... X ......... ............. Mr. Larson ................................ X ......... .............
Mr. Schweikert .......................... X ......... ............. Mr. Blumenauer ....................... X ......... .............
Mr. LaHood ................................ X ......... ............. Mr. Pascrell .............................. X ......... .............
Dr. Wenstrup ............................. X ......... ............. Mr. Davis .................................. X ......... .............
Mr. Arrington ............................. X ......... ............. Ms. Sánchez ............................. ......... X .............
Dr. Ferguson ............................. X ......... ............. Mr. Higgins .............................. X ......... .............
Mr. Estes ................................... X ......... ............. Ms. Sewell ................................ X ......... .............
Mr. Smucker .............................. X ......... ............. Ms. DelBene ............................. X ......... .............
Mr. Hern .................................... X ......... ............. Ms. Chu .................................... X ......... .............
Ms. Miller .................................. X ......... ............. Ms. Moore ................................. ......... X .............
Dr. Murphy ................................ X ......... ............. Mr. Kildee ................................. X ......... .............
Mr. Kustoff ................................ X ......... ............. Mr. Beyer .................................. X ......... .............
Mr. Fitzpatrick ........................... X ......... ............. Mr. Evans ................................. X ......... .............
Mr. Steube ................................ X ......... ............. Mr. Schneider ........................... X ......... .............
Ms. Tenney ................................ X ......... ............. Mr. Panetta .............................. X ......... .............
Mrs. Fischbach ......................... X ......... .............
Mr. Moore .................................. X ......... .............
Mrs. Steel .................................. X ......... .............
Ms. Van Duyne .......................... X ......... .............
Mr. Feenstra .............................. X ......... .............
Ms. Malliotakis ......................... X ......... .............
Mr. Carey .................................. X ......... .............

IV. BUDGET EFFECTS OF THE BILL 

A. COMMITTEE ESTIMATE OF BUDGETARY EFFECTS 

In compliance with clause 3(d) of rule XIII of the Rules of the 
House of Representatives, the following statement is made con-
cerning the effects on the budget of the bill, H.R. 7024, as reported. 
The estimate prepared by the Congressional Budget Office was not 
provided at the time of the filing. 

The bill is estimated to decrease Federal fiscal year budget re-
ceipts by $399 million for the period 2024 through 2033. 
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B. STATEMENT REGARDING NEW BUDGET AUTHORITY AND TAX 
EXPENDITURES BUDGET AUTHORITY 

In compliance with clause 3(c)(2) of rule XIII of the Rules of the 
House of Representatives, the Committee states that the bill in-
volves no new or increased budget authority. The Committee states 
further that the bill involves no new or increased tax expenditures. 

C. COST ESTIMATE PREPARED BY THE CONGRESSIONAL BUDGET 
OFFICE 

With respect to the requirements of clause 3(c)(2) of rule XIII of 
the Rules of the House of Representatives and section 308(a) of the 
Congressional Budget Act of 1974 and with respect to requirements 
of clause (3)(c)(3) of rule XIII of the Rules of the House of Rep-
resentatives and section 402 of the Congressional Budget Act of 
1974, the Committee has requested but not received a cost estimate 
for this bill from the Director of Congressional Budget Office. The 
Chairman of the Committee shall cause such estimate and state-
ment to be printed in the Congressional Record upon its receipt by 
the Committee. 

V. OTHER MATTERS TO BE DISCUSSED UNDER THE 
RULES OF THE HOUSE 

A. COMMITTEE OVERSIGHT FINDINGS AND RECOMMENDATIONS 

With respect to clause 3(c)(1) of rule XIII of the Rules of the 
House of Representatives, the Committee made findings and rec-
ommendations that are reflected in this report. 

B. STATEMENT OF GENERAL PERFORMANCE GOALS AND OBJECTIVES 

With respect to clause 3(c)(4) of rule XIII of the Rules of the 
House of Representatives, the Committee advises that the bill does 
not authorize funding, so no statement of general performance 
goals and objectives is required. 

C. APPLICABILITY OF HOUSE RULE XXI, CLAUSE 5(b) 

Rule XXI 5(b) of the Rules of the House of Representatives pro-
vides, in part, that ‘‘A bill or joint resolution, amendment, or con-
ference report carrying a Federal income tax rate increase may not 
be considered as passed or agreed to unless so determined by a 
vote of not less than three-fifths of the Members voting, a quorum 
being present.’’ The Committee has carefully reviewed the bill, and 
states that the bill does not provide such a Federal income tax rate 
increase. 

D. TAX COMPLEXITY ANALYSIS 

Section 4022(b) of the Internal Revenue Service Reform and Re-
structuring Act of 1998 (the ‘‘IRS Reform Act’’) requires the staff 
of the Joint Committee on Taxation (in consultation with the Inter-
nal Revenue Service and the Treasury Department) to provide a 
tax complexity analysis. The complexity analysis is required for all 
legislation reported by the Senate Committee on Finance, the 
House Committee on Ways and Means, or any committee of con-
ference if the legislation includes a provision that directly or indi-
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312 Under present law, the additional child tax credit is calculated by multiplying the amount 
of earned income that exceeds $2,500 by 15 percent. ($9,000¥$2,500) x .15 = $975. 

313 Under the proposal, the additional child tax credit is calculated by multiplying the amount 
of earned income that exceeds $2,500 by 15 percent and by the number of children. 
($9,000¥$2,500) x .15 x 2 = $1,950. 

rectly amends the Internal Revenue Code and has widespread ap-
plicability to individuals or small businesses. 

Pursuant to clause 3(h)(1) of rule XIII of the Rules of the House 
of Representatives, for each such provision identified by the staff 
of the Joint Committee on Taxation, a summary description of each 
provision is provided below along with an estimate of the number 
and type of affected taxpayers, and a discussion regarding the rel-
evant complexity and administrative issues. 

Following the analysis of the staff of the Joint Committee on 
Taxation are the comments of the IRS and Treasury regarding each 
provision included in the complexity analysis. 

LIST OF PROVISIONS IN THE COMPLEXITY ANALYSIS 

1. Tax Relief for Working Families (sec. 101 through 105 of the bill) 

Summary description of provisions 

Per-child calculation of the additional child tax credit 
Under the proposal, the calculation of the additional child tax 

credit is temporarily made after multiplying each of the amounts 
determined under the earned income formula and the alternative 
formula by the number of qualifying children. The additional child 
tax credit continues to be limited to the maximum amount of the 
additional child tax credit per qualifying child. 

For example, consider a taxpayer with two qualifying children 
and earned income of $9,000. With other simplifying assumptions, 
under present law, this taxpayer would calculate the additional 
child tax credit amount to be $975.312 Under the proposal, this tax-
payer would calculate the additional child tax credit amount to be 
$1,950.313 

The temporary modification of the calculation of the additional 
child tax credit is effective for taxable years beginning after Decem-
ber 31, 2022, and expires for taxable years beginning after Decem-
ber 31, 2025. 

Increase in the maximum amount of the additional child tax 
credit 

The proposal temporarily increases the maximum amount of the 
additional child tax credit per qualifying child to $1,800 in 2023, 
$1,900 in 2024, and the full amount of the child tax credit for 
qualifying children ($2,000, adjusted for inflation as described 
below) in 2025. 

The temporary increase of the maximum amount of the addi-
tional child tax credit is effective for taxable years beginning after 
December 31, 2022, and expires for taxable years beginning after 
December 31, 2025. 
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314 The proposal uses 2022 as the base year for this inflation calculation. Using 2022 as the 
base year results in one year of inflation adjustment for 2024, and two years of inflation adjust-
ment for 2025. 

315 The proposal uses 2022 as the base year for this inflation calculation. Using 2022 as the 
base year results in two years of inflation adjustment for 2025. 

Inflation adjustment of the child tax credit and of the 2025 
additional child tax credit 

The $2,000 amount of the child tax credit is temporarily indexed 
for inflation beginning in 2024.314 The maximum amount of the ad-
ditional child tax credit per qualifying child is also temporarily in-
dexed for inflation, but only in 2025 and, as a result, matches the 
amount of the child tax credit for that year.315 Any adjustment for 
inflation is rounded down to the next lowest multiple of $100. 

The temporary indexing for inflation is effective for taxable years 
beginning after December 31, 2023, and expires for taxable years 
beginning after December 31, 2025, when the amount of the child 
tax credit returns to $1,000 per qualifying child. 

Rules for the determination of earned income to calculate the 
additional child tax credit 

In calculating the additional child tax credit, the proposal tempo-
rarily allows a taxpayer to elect to use earned income for the pre-
ceding taxable year instead of earned income for the current tax-
able year to calculate the additional child tax credit, if earned in-
come for the current taxable year is less than earned income for 
the preceding taxable year. In the case of a joint return, the earned 
income of the taxpayer for the preceding taxable year is the sum 
of the earned incomes of each spouse for such preceding taxable 
year. 

In the case of a taxpayer electing the application of this new tem-
porary rule, the proposal gives the IRS math error authority for an 
error involving an entry on a return of earned income for the pre-
ceding taxable year that is inconsistent with the amount of earned 
income determined by the Secretary for the preceding taxable year. 

The temporary election to use prior year earned income is effec-
tive for taxable years beginning after December 31, 2023, and ex-
pires for taxable years beginning after December 31, 2025. 

Special rule for certain early-filed 2023 returns 
If a taxpayer files a claim on the tax return for 2023 for a child 

tax credit and the amount of the additional child tax credit on the 
return is determined without regard to the proposals described 
above that are effective for 2023 (i.e., the per-child calculation of 
the additional child tax credit and the increase in the additional 
child tax credit), the taxpayer may be entitled to an additional 
credit or refund amount. In such a case, the Treasury Department 
is directed (to the maximum extent practicable) to (1) redetermine 
the amount of such credit (after taking into account the relevant 
proposals described above which are effective for 2023) on the basis 
of the information provided on the return, and (2) credit or refund 
any such additional credit or refund as expeditiously as possible. 
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316 Sec. 6041(a). 
317 Sec. 6041A(a), (b). 
318 The reporting threshold for certain payments to persons engaged in a trade or business 

under section 6041(a) and payments of remuneration for services under section 6041A(a) is in-
creased from $600 to $1,000 and the reporting threshold for direct sales under section 6041A(b) 
is decreased from $5,000 to $1,000. 

319 Sec. 3406(b)(6). 

NUMBER OF AFFECTED TAXPAYERS 

It is estimated that the child tax credit provisions will affect ap-
proximately 9 million tax returns in 2023 and 2024 and 37 million 
tax returns in 2025. 

DISCUSSION 

The IRS will need to modify forms, instructions, and publications 
to reflect the changes to the child tax credit. For 2023, the IRS will 
need to recalculate the amount of the additional child tax credit for 
taxpayers subject to the maximum amount or with more than one 
child. The IRS will need to establish a program to expeditiously 
provide taxpayers that have already filed a 2023 tax return with 
any additional credit or refund. The changes to the child tax credit 
may result in an increase in disputes with the IRS. 

2. Increase in threshold for requiring information reporting with 
respect to certain payees (sec. 601 of the bill) 

Summary description of provision 
The provision changes the information reporting threshold for 

certain payments to persons engaged in a trade or business 316 and 
payments of remuneration for services and direct sales 317 to $1,000 
in a calendar year,318 with the threshold amount to be indexed an-
nually for inflation in calendar years after 2024. 

The provision also makes a conforming change to the backup 
withholding dollar threshold 319 to align with the new $1,000 re-
porting threshold. Under the provision, both the information re-
porting thresholds and the backup withholding thresholds are for 
transactions that equal or exceed $1,000 (indexed for inflation for 
calendar years after 2024). 

Number of affected taxpayers 
It is estimated that the provision will affect more than 10 per-

cent of individual or small business tax returns. 

Discussion 
If greater reporting from unrelated third parties were available, 

it is possible that the IRS could more readily identify areas of 
underreported income of the payees. In general, the more payments 
to which information reporting and/or withholding applies, the 
greater the improvement in compliance. However, numerous critics 
have pointed to the fact that not raising the reporting thresholds 
for inflation since 1954 poses a disproportionate administrative 
burden on those required to comply with the reporting obligations, 
including small businesses. For a small business without sufficient 
personnel or an automated payroll system, meeting these reporting 
requirements may be time consuming and complicated. The payer 
must collect tax identification and other personal information from 
the payee and must remit a Form 1099 to both the payee and the 
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IRS. Even for businesses with sufficient systems in place, the ad-
ministrative costs (e.g., printing and mailing) of gathering tax in-
formation from a single payee might not justify the compliance 
gain, especially for low dollar, non-recurring transactions. 
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E. INFORMATION RELATING TO UNFUNDED MANDATES 

This information is provided in accordance with section 423 of 
the Unfunded Mandates Reform Act of 1995 (Pub. L. No. 104–4). 
The Committee has determined that the bill does not contain Fed-
eral mandates on the private sector. The Committee has deter-
mined that the bill does not impose a Federal intergovernmental 
mandate on State, local, or tribal governments. 

F. CONGRESSIONAL EARMARKS, LIMITED TAX BENEFITS, AND 
LIMITED TARIFF BENEFITS 

With respect to clause 9 of rule XXI of the Rules of the House 
of Representatives, the Committee has carefully reviewed the pro-
visions of the bill, and states that the provisions of the bill do not 
contain any congressional earmarks, limited tax benefits, or limited 
tariff benefits within the meaning of the rule. 

G. DUPLICATION OF FEDERAL PROGRAMS 

In compliance with clause 3(c)(5) of rule XIII of the Rules of the 
House of Representatives, the Committee states that no provision 
of the bill establishes or reauthorizes: (1) a program of the Federal 
Government known to be duplicative of another Federal program; 
(2) a program included in any report from the Government Ac-
countability Office to Congress pursuant to section 21 of Public 
Law 111–139; or (3) a program related to a program identified in 
the most recent Catalog of Federal Domestic Assistance, published 
pursuant to the Federal Program Information Act (Pub. L. No. 95– 
220, as amended by Pub. L. No. 98–169). 

VI. CHANGES IN EXISTING LAW MADE BY THE BILL, AS 
REPORTED 

A. TEXT OF EXISTING LAW AMENDED OR REPEALED BY THE BILL, AS 
REPORTED 

With respect to the requirement of clause 3(e) of rule XIII of the 
Rules of the House of Representatives, changes in existing law 
made by the bill, as reported, are shown as follows. 

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED 

In compliance with clause 3(e) of rule XIII of the Rules of the 
House of Representatives, changes in existing law made by the bill, 
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italics, 
and existing law in which no change is proposed is shown in 
roman): 

INTERNAL REVENUE CODE OF 1986 

* * * * * * * 

Subtitle A—Income Taxes 

* * * * * * * 
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CHAPTER 1—NORMAL TAXES AND SURTAXES 

* * * * * * * 

Subchapter A—DETERMINATION OF TAX 
LIABILITY 

* * * * * * * 

PART IV—CREDITS AGAINST TAX 

* * * * * * * 

Subpart A—NONREFUNDABLE PERSONAL CREDITS 

* * * * * * * 
SEC. 24. CHILD TAX CREDIT. 

(a) ALLOWANCE OF CREDIT.—There shall be allowed as a credit 
against the tax imposed by this chapter for the taxable year with 
respect to each qualifying child of the taxpayer for which the tax-
payer is allowed a deduction under section 151 an amount equal 
to $1,000. 

(b) LIMITATIONS.— 
(1) LIMITATION BASED ON ADJUSTED GROSS INCOME.—The 

amount of the credit allowable under subsection (a) shall be re-
duced (but not below zero) by $50 for each $1,000 (or fraction 
thereof) by which the taxpayer’s modified adjusted gross in-
come exceeds the threshold amount. For purposes of the pre-
ceding sentence, the term ‘‘modified adjusted gross income’’ 
means adjusted gross income increased by any amount ex-
cluded from gross income under section 911, 931, or 933. 

(2) THRESHOLD AMOUNT.—For purposes of paragraph (1), the 
term ‘‘threshold amount’’ means— 

(A) $110,000 in the case of a joint return, 
(B) $75,000 in the case of an individual who is not mar-

ried, and 
(C) $55,000 in the case of a married individual filing a 

separate return. 
For purposes of this paragraph, marital status shall be deter-
mined under section 7703. 

(c) QUALIFYING CHILD.—For purposes of this section— 
(1) IN GENERAL.—The term ‘‘qualifying child’’ means a quali-

fying child of the taxpayer (as defined in section 152(c)) who 
has not attained age 17. 

(2) EXCEPTION FOR CERTAIN NONCITIZENS.—The term ‘‘quali-
fying child’’ shall not include any individual who would not be 
a dependent if subparagraph (A) of section 152(b)(3) were ap-
plied without regard to all that follows ‘‘resident of the United 
States’’. 

(d) PORTION OF CREDIT REFUNDABLE.— 
(1) IN GENERAL.—The aggregate credits allowed to a tax-

payer under subpart C shall be increased by the lesser of— 
(A) the credit which would be allowed under this section 

without regard to this subsection and the limitation under 
section 26(a) or 
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(B) the amount by which the aggregate amount of cred-
its allowed by this subpart (determined without regard to 
this subsection) would increase if the limitation imposed 
by section 26(a) were increased by the greater of— 

(i) 15 percent of so much of the taxpayer’s earned in-
come (within the meaning of section 32) which is 
taken into account in computing taxable income for 
the taxable year as exceeds $3,000, or 

(ii) in the case of a taxpayer with 3 or more quali-
fying children, the excess (if any) of— 

(I) the taxpayer’s social security taxes for the 
taxable year, over 

(II) the credit allowed under section 32 for the 
taxable year. 

The amount of the credit allowed under this subsection shall 
not be treated as a credit allowed under this subpart and shall 
reduce the amount of credit otherwise allowable under sub-
section (a) without regard to section 26(a). For purposes of sub-
paragraph (B), any amount excluded from gross income by rea-
son of section 112 shall be treated as earned income which is 
taken into account in computing taxable income for the taxable 
year. 

(2) SOCIAL SECURITY TAXES.—For purposes of paragraph (1)— 
(A) IN GENERAL.—The term ‘‘social security taxes’’ 

means, with respect to any taxpayer for any taxable year— 
(i) the amount of the taxes imposed by sections 3101 

and 3201(a) on amounts received by the taxpayer dur-
ing the calendar year in which the taxable year be-
gins, 

(ii) 50 percent of the taxes imposed by section 1401 
on the self-employment income of the taxpayer for the 
taxable year, and 

(iii) 50 percent of the taxes imposed by section 
3211(a) on amounts received by the taxpayer during 
the calendar year in which the taxable year begins. 

(B) COORDINATION WITH SPECIAL REFUND OF SOCIAL SE-
CURITY TAXES.—The term ‘‘social security taxes’’ shall not 
include any taxes to the extent the taxpayer is entitled to 
a special refund of such taxes under section 6413(c). 

(C) SPECIAL RULE.—Any amounts paid pursuant to an 
agreement under section 3121(l) (relating to agreements 
entered into by American employers with respect to foreign 
affiliates) which are equivalent to the taxes referred to in 
subparagraph (A)(i) shall be treated as taxes referred to in 
such subparagraph. 

(3) EXCEPTION FOR TAXPAYERS EXCLUDING FOREIGN EARNED 
INCOME.—Paragraph (1) shall not apply to any taxpayer for 
any taxable year if such taxpayer elects to exclude any amount 
from gross income under section 911 for such taxable year. 

(e) IDENTIFICATION REQUIREMENTS.— 
(1) QUALIFYING CHILD IDENTIFICATION REQUIREMENT.—No 

credit shall be allowed under this section to a taxpayer with 
respect to any qualifying child unless the taxpayer includes the 
name and taxpayer identification number of such qualifying 
child on the return of tax for the taxable year and such tax-
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payer identification number was issued on or before the due 
date for filing such return. 

(2) TAXPAYER IDENTIFICATION REQUIREMENT.—No credit shall 
be allowed under this section if the taxpayer identification 
number of the taxpayer was issued after the due date for filing 
the return for the taxable year. 

(f) TAXABLE YEAR MUST BE FULL TAXABLE YEAR.—Except in the 
case of a taxable year closed by reason of the death of the taxpayer, 
no credit shall be allowable under this section in the case of a tax-
able year covering a period of less than 12 months. 

(g) RESTRICTIONS ON TAXPAYERS WHO IMPROPERLY CLAIMED CRED-
IT IN PRIOR YEAR.— 

(1) TAXPAYERS MAKING PRIOR FRAUDULENT OR RECKLESS 
CLAIMS.— 

(A) IN GENERAL.—No credit shall be allowed under this 
section for any taxable year in the disallowance period. 

(B) DISALLOWANCE PERIOD.—For purposes of subpara-
graph (A), the disallowance period is— 

(i) the period of 10 taxable years after the most re-
cent taxable year for which there was a final deter-
mination that the taxpayer’s claim of credit under this 
section was due to fraud, and 

(ii) the period of 2 taxable years after the most re-
cent taxable year for which there was a final deter-
mination that the taxpayer’s claim of credit under this 
section was due to reckless or intentional disregard of 
rules and regulations (but not due to fraud). 

(2) TAXPAYERS MAKING IMPROPER PRIOR CLAIMS.—In the case 
of a taxpayer who is denied credit under this section for any 
taxable year as a result of the deficiency procedures under sub-
chapter B of chapter 63, no credit shall be allowed under this 
section for any subsequent taxable year unless the taxpayer 
provides such information as the Secretary may require to 
demonstrate eligibility for such credit. 

(h) SPECIAL RULES FOR TAXABLE YEARS 2018 THROUGH 2025.— 
(1) IN GENERAL.—In the case of a taxable year beginning 

after December 31, 2017, and before January 1, 2026, this sec-
tion shall be applied as provided in paragraphs (2) through (7). 

(2) CREDIT AMOUNT.— 
(A) IN GENERAL.—Subsection (a) shall be applied by sub-

stituting ‘‘$2,000’’ for ‘‘$1,000’’. 
(B) ADJUSTMENT FOR INFLATION.—In the case of a tax-

able year beginning after 2023, the $2,000 amounts in sub-
paragraph (A) and paragraph (5)(B)(iii) shall each be in-
creased by an amount equal to— 

(i) such dollar amount, multiplied by 
(ii) the cost-of-living adjustment determined under 

section 1(f)(3) for the calendar year in which the tax-
able year begins, determined by substituting ‘‘2022’’ for 
‘‘2016’’ in subparagraph (A)(ii) thereof. 

If any increase under this clause is not a multiple of $100, 
such increase shall be rounded to the next lowest multiple 
of $100. 
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(3) LIMITATION.—In lieu of the amount determined under 
subsection (b)(2), the threshold amount shall be $400,000 in 
the case of a joint return ($200,000 in any other case). 

(4) PARTIAL CREDIT ALLOWED FOR CERTAIN OTHER DEPEND-
ENTS.— 

(A) IN GENERAL.—The credit determined under sub-
section (a) (after the application of paragraph (2)) shall be 
increased by $500 for each dependent of the taxpayer (as 
defined in section 152) other than a qualifying child de-
scribed in subsection (c). 

(B) EXCEPTION FOR CERTAIN NONCITIZENS.—Subpara-
graph (A) shall not apply with respect to any individual 
who would not be a dependent if subparagraph (A) of sec-
tion 152(b)(3) were applied without regard to all that fol-
lows ‘‘resident of the United States’’. 

(C) CERTAIN QUALIFYING CHILDREN.—In the case of any 
qualifying child with respect to whom a credit is not al-
lowed under this section by reason of paragraph (7), such 
child shall be treated as a dependent to whom subpara-
graph (A) applies. 

(5) øMAXIMUM AMOUNT OF¿ SPECIAL RULES FOR REFUNDABLE 
CREDIT.— 

ø(A) IN GENERAL.—The amount determined under sub-
section (d)(1)(A) with respect to any qualifying child shall 
not exceed $1,400, and such subsection shall be applied 
without regard to paragraph (4) of this subsection.¿ 

(A) IN GENERAL.—In applying subsection (d)— 
(i) the amount determined under paragraph (1)(A) of 

such subsection with respect to any qualifying child 
shall not exceed $1,400, and such paragraph shall be 
applied without regard to paragraph (4) of this sub-
section, and 

(ii) paragraph (1)(B) of such subsection shall be ap-
plied by multiplying each of— 

(I) the amount determined under clause (i) there-
of, and 

(II) the excess determined under clause (ii) there-
of, 

by the number of qualifying children of the taxpayer. 
(B) AMOUNTS FOR 2023, 2024, AND 2025.—In the case of a 

taxable year beginning after 2022, subparagraph (A) shall 
be applied by substituting for ‘‘$1,400’’— 

(i) in the case of taxable year 2023, ‘‘$1,800’’, 
(ii) in the case of taxable year 2024, ‘‘$1,900’’, and 
(iii) in the case of taxable year 2025, ‘‘$2,000’’. 

ø(B)¿ (C) ADJUSTMENT FOR INFLATION.—In the case of a 
taxable year beginning after 2018 and before 2023, the 
$1,400 amount in subparagraph (A) shall be increased by 
an amount equal to— 

(i) such dollar amount, multiplied by 
(ii) the cost-of-living adjustment determined under 

section 1(f)(3) for the calendar year in which the tax-
able year begins, determined by substituting ‘‘2017’’ 
for ‘‘2016’’ in subparagraph (A)(ii) thereof. 
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If any increase under this clause is not a multiple of $100, 
such increase shall be rounded to the next lowest multiple 
of $100. 

(6) EARNED INCOME THRESHOLD FOR REFUNDABLE øCREDIT.— 
¿ øSubsection¿ CREDIT.— 

(A) IN GENERAL.—Subsection (d)(1)(B)(i) shall be applied 
by substituting ‘‘$2,500’’ for ‘‘$3,000’’. 

(B) RULE FOR DETERMINATION OF EARNED INCOME.— 
(i) IN GENERAL.—In the case of a taxable year begin-

ning after 2023, if the earned income of the taxpayer 
for such taxable year is less than the earned income of 
the taxpayer for the preceding taxable year, subsection 
(d)(1)(B)(i) may, at the election of the taxpayer, be ap-
plied by substituting— 

(I) the earned income for such preceding taxable 
year, for 

(II) the earned income for the current taxable 
year. 

(ii) APPLICATION TO JOINT RETURNS.—For purposes 
of clause (i), in the case of a joint return, the earned 
income of the taxpayer for the preceding taxable year 
shall be the sum of the earned income of each spouse 
for such preceding taxable year. 

(7) SOCIAL SECURITY NUMBER REQUIRED.—No credit shall be 
allowed under this section to a taxpayer with respect to any 
qualifying child unless the taxpayer includes the social security 
number of such child on the return of tax for the taxable year. 
For purposes of the preceding sentence, the term ‘‘social secu-
rity number’’ means a social security number issued to an indi-
vidual by the Social Security Administration, but only if the so-
cial security number is issued— 

(A) to a citizen of the United States or pursuant to sub-
clause (I) (or that portion of subclause (III) that relates to 
subclause (I)) of section 205(c)(2)(B)(i) of the Social Secu-
rity Act, and 

(B) before the due date for such return. 
(i) SPECIAL RULES FOR 2021.—In the case of any taxable year be-

ginning after December 31, 2020, and before January 1, 2022— 
(1) REFUNDABLE CREDIT.—If the taxpayer (in the case of a 

joint return, either spouse) has a principal place of abode in 
the United States (determined as provided in section 32) for 
more than one-half of the taxable year or is a bona fide resi-
dent of Puerto Rico (within the meaning of section 937(a)) for 
such taxable year— 

(A) subsection (d) shall not apply, and 
(B) so much of the credit determined under subsection 

(a) (after application of subparagraph (A)) as does not ex-
ceed the amount of such credit which would be so deter-
mined without regard to subsection (h)(4) shall be allowed 
under subpart C (and not allowed under this subpart). 

(2) 17-YEAR-OLDS ELIGIBLE FOR TREATMENT AS QUALIFYING 
CHILDREN.—This section shall be applied— 

(A) by substituting ‘‘age 18’’ for ‘‘age 17’’ in subsection 
(c)(1), and 
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(B) by substituting ‘‘described in subsection (c) (deter-
mined after the application of subsection (i)(2)(A))’’ for ‘‘de-
scribed in subsection (c)’’ in subsection (h)(4)(A). 

(3) CREDIT AMOUNT.—Subsection (h)(2) shall not apply and 
subsection (a) shall be applied by substituting ‘‘$3,000 ($3,600 
in the case of a qualifying child who has not attained age 6 as 
of the close of the calendar year in which the taxable year of 
the taxpayer begins)’’ for ‘‘$1,000’’. 

(4) REDUCTION OF INCREASED CREDIT AMOUNT BASED ON 
MODIFIED ADJUSTED GROSS INCOME.— 

(A) IN GENERAL.—The amount of the credit allowable 
under subsection (a) (determined without regard to sub-
section (b)) shall be reduced by $50 for each $1,000 (or 
fraction thereof) by which the taxpayer’s modified adjusted 
gross income (as defined in subsection (b)) exceeds the ap-
plicable threshold amount. 

(B) APPLICABLE THRESHOLD AMOUNT.—For purposes of 
this paragraph, the term ‘‘applicable threshold amount’’ 
means— 

(i) $150,000, in the case of a joint return or sur-
viving spouse (as defined in section 2(a)), 

(ii) $112,500, in the case of a head of household (as 
defined in section 2(b)), and 

(iii) $75,000, in any other case. 
(C) LIMITATION ON REDUCTION.— 

(i) IN GENERAL.—The amount of the reduction under 
subparagraph (A) shall not exceed the lesser of— 

(I) the applicable credit increase amount, or 
(II) 5 percent of the applicable phaseout thresh-

old range. 
(ii) APPLICABLE CREDIT INCREASE AMOUNT.—For pur-

poses of this subparagraph, the term ‘‘applicable credit 
increase amount’’ means the excess (if any) of— 

(I) the amount of the credit allowable under this 
section for the taxable year determined without 
regard to this paragraph and subsection (b), over 

(II) the amount of such credit as so determined 
and without regard to paragraph (3). 

(iii) APPLICABLE PHASEOUT THRESHOLD RANGE.—For 
purposes of this subparagraph, the term ‘‘applicable 
phaseout threshold range’’ means the excess of— 

(I) the threshold amount applicable to the tax-
payer under subsection (b) (determined after the 
application of subsection (h)(3)), over 

(II) the applicable threshold amount applicable 
to the taxpayer under this paragraph. 

(D) COORDINATION WITH LIMITATION ON OVERALL CRED-
IT.—Subsection (b) shall be applied by substituting ‘‘the 
credit allowable under subsection (a) (determined after the 
application of subsection (i)(4)(A)’’ for ‘‘the credit allowable 
under subsection (a)’’. 

(j) RECONCILIATION OF CREDIT AND ADVANCE CREDIT.— 
(1) IN GENERAL.—The amount of the credit allowed under 

this section to any taxpayer for any taxable year shall be re-
duced (but not below zero) by the aggregate amount of pay-
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ments made under section 7527A to such taxpayer during such 
taxable year. Any failure to so reduce the credit shall be treat-
ed as arising out of a mathematical or clerical error and as-
sessed according to section 6213(b)(1). 

(2) EXCESS ADVANCE PAYMENTS.— 
(A) IN GENERAL.—If the aggregate amount of payments 

under section 7527A to the taxpayer during the taxable 
year exceeds the amount of the credit allowed under this 
section to such taxpayer for such taxable year (determined 
without regard to paragraph (1)), the tax imposed by this 
chapter for such taxable year shall be increased by the 
amount of such excess. Any failure to so increase the tax 
shall be treated as arising out of a mathematical or clerical 
error and assessed according to section 6213(b)(1). 

(B) SAFE HARBOR BASED ON MODIFIED ADJUSTED GROSS 
INCOME.— 

(i) IN GENERAL.—In the case of a taxpayer whose 
modified adjusted gross income (as defined in sub-
section (b)) for the taxable year does not exceed 200 
percent of the applicable income threshold, the 
amount of the increase determined under subpara-
graph (A) with respect to such taxpayer for such tax-
able year shall be reduced (but not below zero) by the 
safe harbor amount. 

(ii) PHASE OUT OF SAFE HARBOR AMOUNT.—In the 
case of a taxpayer whose modified adjusted gross in-
come (as defined in subsection (b)) for the taxable year 
exceeds the applicable income threshold, the safe har-
bor amount otherwise in effect under clause (i) shall 
be reduced by the amount which bears the same ratio 
to such amount as such excess bears to the applicable 
income threshold. 

(iii) APPLICABLE INCOME THRESHOLD.—For purposes 
of this subparagraph, the term ‘‘applicable income 
threshold’’ means— 

(I) $60,000 in the case of a joint return or sur-
viving spouse (as defined in section 2(a)), 

(II) $50,000 in the case of a head of household, 
and 

(III) $40,000 in any other case. 
(iv) SAFE HARBOR AMOUNT.—For purposes of this 

subparagraph, the term ‘‘safe harbor amount’’ means, 
with respect to any taxable year, the product of— 

(I) $2,000, multiplied by 
(II) the excess (if any) of the number of qualified 

children taken into account in determining the an-
nual advance amount with respect to the taxpayer 
under section 7527A with respect to months be-
ginning in such taxable year, over the number of 
qualified children taken into account in deter-
mining the credit allowed under this section for 
such taxable year. 

(k) APPLICATION OF CREDIT IN POSSESSIONS.— 
(1) MIRROR CODE POSSESSIONS.— 
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(A) IN GENERAL.—The Secretary shall pay to each pos-
session of the United States with a mirror code tax system 
amounts equal to the loss (if any) to that possession by 
reason of the application of this section (determined with-
out regard to this subsection) with respect to taxable years 
beginning after 2020. Such amounts shall be determined 
by the Secretary based on information provided by the gov-
ernment of the respective possession. 

(B) COORDINATION WITH CREDIT ALLOWED AGAINST 
UNITED STATES INCOME TAXES.—No credit shall be allowed 
under this section for any taxable year to any individual 
to whom a credit is allowable against taxes imposed by a 
possession of the United States with a mirror code tax sys-
tem by reason of the application of this section in such 
possession for such taxable year. 

(C) MIRROR CODE TAX SYSTEM.—For purposes of this 
paragraph, the term ‘‘mirror code tax system’’ means, with 
respect to any possession of the United States, the income 
tax system of such possession if the income tax liability of 
the residents of such possession under such system is de-
termined by reference to the income tax laws of the United 
States as if such possession were the United States. 

(2) PUERTO RICO.— 
(A) APPLICATION TO TAXABLE YEARS IN 2021.—(i) For ap-

plication of refundable credit to residents of Puerto Rico, 
see subsection (i)(1). 

(ii) For nonapplication of advance payment to residents 
of Puerto Rico, see section 7527A(e)(4)(A). 

(B) APPLICATION TO TAXABLE YEARS AFTER 2021.—In the 
case of any bona fide resident of Puerto Rico (within the 
meaning of section 937(a)) for any taxable year beginning 
after December 31, 2021— 

(i) the credit determined under this section shall be 
allowable to such resident, and 

(ii) subsection (d)(1)(B)(ii) shall be applied without 
regard to the phrase ‘‘in the case of a taxpayer with 
3 or more qualifying children’’. 

(3) AMERICAN SAMOA.— 
(A) IN GENERAL.—The Secretary shall pay to American 

Samoa amounts estimated by the Secretary as being equal 
to the aggregate benefits that would have been provided to 
residents of American Samoa by reason of the application 
of this section for taxable years beginning after 2020 if the 
provisions of this section had been in effect in American 
Samoa (applied as if American Samoa were the United 
States and without regard to the application of this section 
to bona fide residents of Puerto Rico under subsection 
(i)(1)). 

(B) DISTRIBUTION REQUIREMENT.—Subparagraph (A) 
shall not apply unless American Samoa has a plan, which 
has been approved by the Secretary, under which Amer-
ican Samoa will promptly distribute such payments to its 
residents. 

(C) COORDINATION WITH CREDIT ALLOWED AGAINST 
UNITED STATES INCOME TAXES.— 
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(i) IN GENERAL.—In the case of a taxable year with 
respect to which a plan is approved under subpara-
graph (B), this section (other than this subsection) 
shall not apply to any individual eligible for a distribu-
tion under such plan. 

(ii) APPLICATION OF SECTION IN EVENT OF ABSENCE 
OF APPROVED PLAN.—In the case of a taxable year with 
respect to which a plan is not approved under sub-
paragraph (B)— 

(I) if such taxable year begins in 2021, sub-
section (i)(1) shall be applied by substituting 
‘‘bona fide resident of Puerto Rico or American 
Samoa’’ for ‘‘bona fide resident of Puerto Rico’’, 
and 

(II) if such taxable year begins after December 
31, 2021, rules similar to the rules of paragraph 
(2)(B) shall apply with respect to bona fide resi-
dents of American Samoa (within the meaning of 
section 937(a)). 

(4) TREATMENT OF PAYMENTS.—For purposes of section 1324 
of title 31, United States Code, the payments under this sub-
section shall be treated in the same manner as a refund due 
from a credit provision referred to in subsection (b)(2) of such 
section. 

* * * * * * * 

Subpart D—BUSINESS RELATED CREDITS 

* * * * * * * 
SEC. 41. CREDIT FOR INCREASING RESEARCH ACTIVITIES. 

(a) GENERAL RULE.—For purposes of section 38, the research 
credit determined under this section for the taxable year shall be 
an amount equal to the sum of— 

(1) 20 percent of the excess (if any) of— 
(A) the qualified research expenses for the taxable year, 

over 
(B) the base amount, 

(2) 20 percent of the basic research payments determined 
under subsection (e)(1)(A), and 

(3) 20 percent of the amounts paid or incurred by the tax-
payer in carrying on any trade or business of the taxpayer dur-
ing the taxable year (including as contributions) to an energy 
research consortium for energy research. 

(b) QUALIFIED RESEARCH EXPENSES.—For purposes of this sec-
tion— 

(1) QUALIFIED RESEARCH EXPENSES.—The term ‘‘qualified re-
search expenses’’ means the sum of the following amounts 
which are paid or incurred by the taxpayer during the taxable 
year in carrying on any trade or business of the taxpayer— 

(A) in-house research expenses, and 
(B) contract research expenses. 

(2) IN-HOUSE RESEARCH EXPENSES.— 
(A) IN GENERAL.—The term ‘‘in-house research expenses’’ 

means— 
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(i) any wages paid or incurred to an employee for 
qualified services performed by such employee, 

(ii) any amount paid or incurred for supplies used in 
the conduct of qualified research, and 

(iii) under regulations prescribed by the Secretary, 
any amount paid or incurred to another person for the 
right to use computers in the conduct of qualified re-
search. 

Clause (iii) shall not apply to any amount to the extent 
that the taxpayer (or any person with whom the taxpayer 
must aggregate expenditures under subsection (f)(1)) re-
ceives or accrues any amount from any other person for 
the right to use substantially identical personal property. 

(B) QUALIFIED SERVICES.—The term ‘‘qualified services’’ 
means services consisting of— 

(i) engaging in qualified research, or 
(ii) engaging in the direct supervision or direct sup-

port of research activities which constitute qualified 
research. 

If substantially all of the services performed by an indi-
vidual for the taxpayer during the taxable year consists of 
services meeting the requirements of clause (i) or (ii), the 
term ‘‘qualified services’’ means all of the services per-
formed by such individual for the taxpayer during the tax-
able year. 

(C) SUPPLIES.—The term ‘‘supplies’’ means any tangible 
property other than— 

(i) land or improvements to land, and 
(ii) property of a character subject to the allowance 

for depreciation. 
(D) WAGES.— 

(i) IN GENERAL.—The term ‘‘wages’’ has the meaning 
given such term by section 3401(a). 

(ii) SELF-EMPLOYED INDIVIDUALS AND OWNER-EM-
PLOYEES.—In the case of an employee (within the 
meaning of section 401(c)(1)), the term ‘‘wages’’ in-
cludes the earned income (as defined in section 
401(c)(2)) of such employee. 

(iii) EXCLUSION FOR WAGES TO WHICH WORK OPPOR-
TUNITY CREDIT APPLIES.—The term ‘‘wages’’ shall not 
include any amount taken into account in determining 
the work opportunity credit under section 51(a). 

(3) CONTRACT RESEARCH EXPENSES.— 
(A) IN GENERAL.—The term ‘‘contract research expenses’’ 

means 65 percent of any amount paid or incurred by the 
taxpayer to any person (other than an employee of the tax-
payer) for qualified research. 

(B) PREPAID AMOUNTS.—If any contract research ex-
penses paid or incurred during any taxable year are attrib-
utable to qualified research to be conducted after the close 
of such taxable year, such amount shall be treated as paid 
or incurred during the period during which the qualified 
research is conducted. 

(C) AMOUNTS PAID TO CERTAIN RESEARCH CONSORTIA.— 
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(i) IN GENERAL.—Subparagraph (A) shall be applied 
by substituting ‘‘75 percent’’ for ‘‘65 percent’’ with re-
spect to amounts paid or incurred by the taxpayer to 
a qualified research consortium for qualified research 
on behalf of the taxpayer and 1 or more unrelated tax-
payers. For purposes of the preceding sentence, all 
persons treated as a single employer under subsection 
(a) or (b) of section 52 shall be treated as related tax-
payers. 

(ii) QUALIFIED RESEARCH CONSORTIUM.—The term 
‘‘qualified research consortium’’ means any organiza-
tion which— 

(I) is described in section 501(c)(3) or 501(c)(6) 
and is exempt from tax under section 501(a), 

(II) is organized and operated primarily to con-
duct scientific research, and 

(III) is not a private foundation. 
(D) AMOUNTS PAID TO ELIGIBLE SMALL BUSINESSES, UNI-

VERSITIES, AND FEDERAL LABORATORIES.— 
(i) IN GENERAL.—In the case of amounts paid by the 

taxpayer to— 
(I) an eligible small business, 
(II) an institution of higher education (as de-

fined in section 3304(f)), or 
(III) an organization which is a Federal labora-

tory, 
for qualified research which is energy research, subpara-
graph (A) shall be applied by substituting ‘‘100 percent’’ for 
‘‘65 percent’’. 

(ii) ELIGIBLE SMALL BUSINESS.—For purposes of this 
subparagraph, the term ‘‘eligible small business’’ 
means a small business with respect to which the tax-
payer does not own (within the meaning of section 
318) 50 percent or more of— 

(I) in the case of a corporation, the outstanding 
stock of the corporation (either by vote or value), 
and 

(II) in the case of a small business which is not 
a corporation, the capital and profits interests of 
the small business. 

(iii) SMALL BUSINESS.—For purposes of this subpara-
graph— 

(I) IN GENERAL.—The term ‘‘small business’’ 
means, with respect to any calendar year, any 
person if the annual average number of employees 
employed by such person during either of the 2 
preceding calendar years was 500 or fewer. For 
purposes of the preceding sentence, a preceding 
calendar year may be taken into account only if 
the person was in existence throughout the year. 

(II) STARTUPS, CONTROLLED GROUPS, AND PREDE-
CESSORS.—Rules similar to the rules of subpara-
graphs (B) and (D) of section 220(c)(4) shall apply 
for purposes of this clause. 
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(iv) FEDERAL LABORATORY.—For purposes of this 
subparagraph, the term ‘‘Federal laboratory’’ has the 
meaning given such term by section 4(6) of the Steven-
son-Wydler Technology Innovation Act of 1980 (15 
U.S.C. 3703(6)), as in effect on the date of the enact-
ment of the Energy Tax Incentives Act of 2005. 

(4) TRADE OR BUSINESS REQUIREMENT DISREGARDED FOR IN- 
HOUSE RESEARCH EXPENSES OF CERTAIN STARTUP VENTURES.— 
In the case of in-house research expenses, a taxpayer shall be 
treated as meeting the trade or business requirement of para-
graph (1) if, at the time such in-house research expenses are 
paid or incurred, the principal purpose of the taxpayer in mak-
ing such expenditures is to use the results of the research in 
the active conduct of a future trade or business— 

(A) of the taxpayer, or 
(B) of 1 or more other persons who with the taxpayer are 

treated as a single taxpayer under subsection (f)(1). 
(c) BASE AMOUNT.— 

(1) IN GENERAL.—The term ‘‘base amount’’ means the prod-
uct of— 

(A) the fixed-base percentage, and 
(B) the average annual gross receipts of the taxpayer for 

the 4 taxable years preceding the taxable year for which 
the credit is being determined (hereinafter in this sub-
section referred to as the ‘‘credit year’’). 

(2) MINIMUM BASE AMOUNT.—In no event shall the base 
amount be less than 50 percent of the qualified research ex-
penses for the credit year. 

(3) FIXED-BASE PERCENTAGE.— 
(A) IN GENERAL.—Except as otherwise provided in this 

paragraph, the fixed-base percentage is the percentage 
which the aggregate qualified research expenses of the tax-
payer for taxable years beginning after December 31, 1983, 
and before January 1, 1989, is of the aggregate gross re-
ceipts of the taxpayer for such taxable years. 

(B) START-UP COMPANIES.— 
(i) TAXPAYERS TO WHICH SUBPARAGRAPH APPLIES.— 

The fixed-base percentage shall be determined under 
this subparagraph if— 

(I) the first taxable year in which a taxpayer 
had both gross receipts and qualified research ex-
penses begins after December 31, 1983, or 

(II) there are fewer than 3 taxable years begin-
ning after December 31, 1983, and before January 
1, 1989, in which the taxpayer had both gross re-
ceipts and qualified research expenses. 

(ii) FIXED-BASE PERCENTAGE.—In a case to which 
this subparagraph applies, the fixed-base percentage 
is— 

(I) 3 percent for each of the taxpayer’s 1st 5 tax-
able years beginning after December 31, 1993, for 
which the taxpayer has qualified research ex-
penses, 

(II) in the case of the taxpayer’s 6th such tax-
able year, 1/6 of the percentage which the aggre-
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gate qualified research expenses of the taxpayer 
for the 4th and 5th such taxable years is of the 
aggregate gross receipts of the taxpayer for such 
years, 

(III) in the case of the taxpayer’s 7th such tax-
able year, 1/3 of the percentage which the aggre-
gate qualified research expenses of the taxpayer 
for the 5th and 6th such taxable years is of the 
aggregate gross receipts of the taxpayer for such 
years, 

(IV) in the case of the taxpayer’s 8th such tax-
able year, 1/2 of the percentage which the aggre-
gate qualified research expenses of the taxpayer 
for the 5th, 6th, and 7th such taxable years is of 
the aggregate gross receipts of the taxpayer for 
such years, 

(V) in the case of the taxpayer’s 9th such tax-
able year, 2/3 of the percentage which the aggre-
gate qualified research expenses of the taxpayer 
for the 5th, 6th, 7th, and 8th such taxable years 
is of the aggregate gross receipts of the taxpayer 
for such years, 

(VI) in the case of the taxpayer’s 10th such tax-
able year, 5/6 of the percentage which the aggre-
gate qualified research expenses of the taxpayer 
for the 5th, 6th, 7th, 8th, and 9th such taxable 
years is of the aggregate gross receipts of the tax-
payer for such years, and 

(VII) for taxable years thereafter, the percent-
age which the aggregate qualified research ex-
penses for any 5 taxable years selected by the tax-
payer from among the 5th through the 10th such 
taxable years is of the aggregate gross receipts of 
the taxpayer for such selected years. 

(iii) TREATMENT OF DE MINIMIS AMOUNTS OF GROSS 
RECEIPTS AND QUALIFIED RESEARCH EXPENSES.—The 
Secretary may prescribe regulations providing that de 
minimis amounts of gross receipts and qualified re-
search expenses shall be disregarded under clauses (i) 
and (ii). 

(C) MAXIMUM FIXED-BASE PERCENTAGE.—In no event 
shall the fixed-base percentage exceed 16 percent. 

(D) ROUNDING.—The percentages determined under sub-
paragraphs (A) and (B)(ii) shall be rounded to the nearest 
1/100th of 1 percent. 

(4) ELECTION OF ALTERNATIVE SIMPLIFIED CREDIT.— 
(A) IN GENERAL.—At the election of the taxpayer, the 

credit determined under subsection (a)(1) shall be equal to 
14 percent of so much of the qualified research expenses 
for the taxable year as exceeds 50 percent of the average 
qualified research expenses for the 3 taxable years pre-
ceding the taxable year for which the credit is being deter-
mined. 

(B) SPECIAL RULE IN CASE OF NO QUALIFIED RESEARCH 
EXPENSES IN ANY OF 3 PRECEDING TAXABLE YEARS.— 
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(i) TAXPAYERS TO WHICH SUBPARAGRAPH APPLIES.— 
The credit under this paragraph shall be determined 
under this subparagraph if the taxpayer has no quali-
fied research expenses in any one of the 3 taxable 
years preceding the taxable year for which the credit 
is being determined. 

(ii) CREDIT RATE.—The credit determined under this 
subparagraph shall be equal to 6 percent of the quali-
fied research expenses for the taxable year. 

(C) ELECTION.—An election under this paragraph shall 
apply to the taxable year for which made and all suc-
ceeding taxable years unless revoked with the consent of 
the Secretary. 

(5) CONSISTENT TREATMENT OF EXPENSES REQUIRED.— 
(A) IN GENERAL.—Notwithstanding whether the period 

for filing a claim for credit or refund has expired for any 
taxable year taken into account in determining the fixed- 
base percentage, the qualified research expenses taken 
into account in computing such percentage shall be deter-
mined on a basis consistent with the determination of 
qualified research expenses for the credit year. 

(B) PREVENTION OF DISTORTIONS.—The Secretary may 
prescribe regulations to prevent distortions in calculating 
a taxpayer’s qualified research expenses or gross receipts 
caused by a change in accounting methods used by such 
taxpayer between the current year and a year taken into 
account in computing such taxpayer’s fixed-base percent-
age. 

(6) GROSS RECEIPTS.—For purposes of this subsection, gross 
receipts for any taxable year shall be reduced by returns and 
allowances made during the taxable year. In the case of a for-
eign corporation, there shall be taken into account only gross 
receipts which are effectively connected with the conduct of a 
trade or business within the United States, the Commonwealth 
of Puerto Rico, or any possession of the United States. 

(d) QUALIFIED RESEARCH DEFINED.—For purposes of this sec-
tion— 

(1) IN GENERAL.—The term ‘‘qualified research’’ means re-
search— 

(A) with respect to which expenditures may be treated 
as specified research or experimental expenditures under 
section 174 or domestic research or experimental expendi-
tures under section 174A, 

(B) which is undertaken for the purpose of discovering 
information— 

(i) which is technological in nature, and 
(ii) the application of which is intended to be useful 

in the development of a new or improved business 
component of the taxpayer, and 

(C) substantially all of the activities of which constitute 
elements of a process of experimentation for a purpose de-
scribed in paragraph (3). 

Such term does not include any activity described in paragraph 
(4). 
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(2) TESTS TO BE APPLIED SEPARATELY TO EACH BUSINESS COM-
PONENT.—For purposes of this subsection— 

(A) IN GENERAL.—Paragraph (1) shall be applied sepa-
rately with respect to each business component of the tax-
payer. 

(B) BUSINESS COMPONENT DEFINED.—The term ‘‘business 
component’’ means any product, process, computer soft-
ware, technique, formula, or invention which is to be— 

(i) held for sale, lease, or license, or 
(ii) used by the taxpayer in a trade or business of 

the taxpayer. 
(C) SPECIAL RULE FOR PRODUCTION PROCESSES.—Any 

plant process, machinery, or technique for commercial pro-
duction of a business component shall be treated as a sepa-
rate business component (and not as part of the business 
component being produced). 

(3) PURPOSES FOR WHICH RESEARCH MAY QUALIFY FOR CRED-
IT.—For purposes of paragraph (1)(C)— 

(A) IN GENERAL.—Research shall be treated as conducted 
for a purpose described in this paragraph if it relates to— 

(i) a new or improved function, 
(ii) performance, or 
(iii) reliability or quality. 

(B) CERTAIN PURPOSES NOT QUALIFIED.—Research shall 
in no event be treated as conducted for a purpose de-
scribed in this paragraph if it relates to style, taste, cos-
metic, or seasonal design factors. 

(4) ACTIVITIES FOR WHICH CREDIT NOT ALLOWED.—The term 
‘‘qualified research’’ shall not include any of the following: 

(A) RESEARCH AFTER COMMERCIAL PRODUCTION.—Any re-
search conducted after the beginning of commercial pro-
duction of the business component. 

(B) ADAPTATION OF EXISTING BUSINESS COMPONENTS.— 
Any research related to the adaptation of an existing busi-
ness component to a particular customer’s requirement or 
need. 

(C) DUPLICATION OF EXISTING BUSINESS COMPONENT.— 
Any research related to the reproduction of an existing 
business component (in whole or in part) from a physical 
examination of the business component itself or from 
plans, blueprints, detailed specifications, or publicly avail-
able information with respect to such business component. 

(D) SURVEYS, STUDIES, ETC..—Any— 
(i) efficiency survey, 
(ii) activity relating to management function or tech-

nique, 
(iii) market research, testing, or development (in-

cluding advertising or promotions), 
(iv) routine data collection, or 
(v) routine or ordinary testing or inspection for qual-

ity control. 
(E) COMPUTER SOFTWARE.—Except to the extent pro-

vided in regulations, any research with respect to com-
puter software which is developed by (or for the benefit of) 
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the taxpayer primarily for internal use by the taxpayer, 
other than for use in— 

(i) an activity which constitutes qualified research 
(determined with regard to this subparagraph), or 

(ii) a production process with respect to which the 
requirements of paragraph (1) are met. 

(F) FOREIGN RESEARCH.—Any research conducted outside 
the United States, the Commonwealth of Puerto Rico, or 
any possession of the United States. 

(G) SOCIAL SCIENCES, ETC..—Any research in the social 
sciences, arts, or humanities. 

(H) FUNDED RESEARCH.—Any research to the extent 
funded by any grant, contract, or otherwise by another 
person (or governmental entity). 

(e) CREDIT ALLOWABLE WITH RESPECT TO CERTAIN PAYMENTS TO 
QUALIFIED ORGANIZATIONS FOR BASIC RESEARCH.—For purposes of 
this section— 

(1) IN GENERAL.—In the case of any taxpayer who makes 
basic research payments for any taxable year— 

(A) the amount of basic research payments taken into 
account under subsection (a)(2) shall be equal to the excess 
of— 

(i) such basic research payments, over 
(ii) the qualified organization base period amount, 

and 
(B) that portion of such basic research payments which 

does not exceed the qualified organization base period 
amount shall be treated as contract research expenses for 
purposes of subsection (a)(1). 

(2) BASIC RESEARCH PAYMENTS DEFINED.—For purposes of 
this subsection— 

(A) IN GENERAL.—The term ‘‘basic research payment’’ 
means, with respect to any taxable year, any amount paid 
in cash during such taxable year by a corporation to any 
qualified organization for basic research but only if— 

(i) such payment is pursuant to a written agreement 
between such corporation and such qualified organiza-
tion, and 

(ii) such basic research is to be performed by such 
qualified organization. 

(B) EXCEPTION TO REQUIREMENT THAT RESEARCH BE PER-
FORMED BY THE ORGANIZATION.—In the case of a qualified 
organization described in subparagraph (C) or (D) of para-
graph (6), clause (ii) of subparagraph (A) shall not apply. 

(3) QUALIFIED ORGANIZATION BASE PERIOD AMOUNT.—For 
purposes of this subsection, the term ‘‘qualified organization 
base period amount’’ means an amount equal to the sum of— 

(A) the minimum basic research amount, plus 
(B) the maintenance-of-effort amount. 

(4) MINIMUM BASIC RESEARCH AMOUNT.—For purposes of this 
subsection— 

(A) IN GENERAL.—The term ‘‘minimum basic research 
amount’’ means an amount equal to the greater of— 

(i) 1 percent of the average of the sum of amounts 
paid or incurred during the base period for— 
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(I) any in-house research expenses, and 
(II) any contract research expenses, or 

(ii) the amounts treated as contract research ex-
penses during the base period by reason of this sub-
section (as in effect during the base period). 

(B) FLOOR AMOUNT.—Except in the case of a taxpayer 
which was in existence during a taxable year (other than 
a short taxable year) in the base period, the minimum 
basic research amount for any base period shall not be less 
than 50 percent of the basic research payments for the tax-
able year for which a determination is being made under 
this subsection. 

(5) MAINTENANCE-OF-EFFORT AMOUNT.—For purposes of this 
subsection— 

(A) IN GENERAL.—The term ‘‘maintenance-of-effort 
amount’’ means, with respect to any taxable year, an 
amount equal to the excess (if any) of— 

(i) an amount equal to— 
(I) the average of the nondesignated university 

contributions paid by the taxpayer during the 
base period, multiplied by 

(II) the cost-of-living adjustment for the cal-
endar year in which such taxable year begins, 
over 

(ii) the amount of nondesignated university con-
tributions paid by the taxpayer during such taxable 
year. 

(B) NONDESIGNATED UNIVERSITY CONTRIBUTIONS.—For 
purposes of this paragraph, the term ‘‘nondesignated uni-
versity contribution’’ means any amount paid by a tax-
payer to any qualified organization described in paragraph 
(6)(A)— 

(i) for which a deduction was allowable under sec-
tion 170, and 

(ii) which was not taken into account— 
(I) in computing the amount of the credit under 

this section (as in effect during the base period) 
during any taxable year in the base period, or 

(II) as a basic research payment for purposes of 
this section. 

(C) COST-OF-LIVING ADJUSTMENT DEFINED.— 
(i) IN GENERAL.—The cost-of-living adjustment for 

any calendar year is the cost-of-living adjustment for 
such calendar year determined under section 1(f)(3), 
by substituting ‘‘calendar year 1987’’ for ‘‘calendar 
year 2016’’ in subparagraph (A)(ii) thereof. 

(ii) SPECIAL RULE WHERE BASE PERIOD ENDS IN A 
CALENDAR YEAR OTHER THAN 1983 OR 1984.—If the base 
period of any taxpayer does not end in 1983 or 1984, 
section 1(f)(3)(A)(ii) shall, for purposes of this para-
graph, be applied by substituting the calendar year in 
which such base period ends for 2016. Such substi-
tution shall be in lieu of the substitution under clause 
(i). 
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(6) QUALIFIED ORGANIZATION.—For purposes of this sub-
section, the term ‘‘qualified organization’’ means any of the fol-
lowing organizations: 

(A) EDUCATIONAL INSTITUTIONS.—Any educational orga-
nization which— 

(i) is an institution of higher education (within the 
meaning of section 3304(f)), and 

(ii) is described in section 170(b)(1)(A)(ii). 
(B) CERTAIN SCIENTIFIC RESEARCH ORGANIZATIONS.—Any 

organization not described in subparagraph (A) which— 
(i) is described in section 501(c)(3) and is exempt 

from tax under section 501(a), 
(ii) is organized and operated primarily to conduct 

scientific research, and 
(iii) is not a private foundation. 

(C) SCIENTIFIC TAX-EXEMPT ORGANIZATIONS.—Any orga-
nization which— 

(i) is described in— 
(I) section 501(c)(3) (other than a private foun-

dation), or 
(II) section 501(c)(6), 

(ii) is exempt from tax under section 501(a), 
(iii) is organized and operated primarily to promote 

scientific research by qualified organizations described 
in subparagraph (A) pursuant to written research 
agreements, and 

(iv) currently expends— 
(I) substantially all of its funds, or 
(II) substantially all of the basic research pay-

ments received by it, 
for grants to, or contracts for basic research with, an orga-
nization described in subparagraph (A). 

(D) CERTAIN GRANT ORGANIZATIONS.—Any organization 
not described in subparagraph (B) or (C) which— 

(i) is described in section 501(c)(3) and is exempt 
from tax under section 501(a) (other than a private 
foundation), 

(ii) is established and maintained by an organization 
established before July 10, 1981, which meets the re-
quirements of clause (i), 

(iii) is organized and operated exclusively for the 
purpose of making grants to organizations described in 
subparagraph (A) pursuant to written research agree-
ments for purposes of basic research, and 

(iv) makes an election, revocable only with the con-
sent of the Secretary, to be treated as a private foun-
dation for purposes of this title (other than section 
4940, relating to excise tax based on investment in-
come). 

(7) DEFINITIONS AND SPECIAL RULES.—For purposes of this 
subsection— 

(A) BASIC RESEARCH.—The term ‘‘basic research’’ means 
any original investigation for the advancement of scientific 
knowledge not having a specific commercial objective, ex-
cept that such term shall not include— 
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(i) basic research conducted outside of the United 
States, and 

(ii) basic research in the social sciences, arts, or hu-
manities. 

(B) BASE PERIOD.—The term ‘‘base period’’ means the 3- 
taxable-year period ending with the taxable year imme-
diately preceding the 1st taxable year of the taxpayer be-
ginning after December 31, 1983. 

(C) EXCLUSION FROM INCREMENTAL CREDIT CALCULA-
TION.—For purposes of determining the amount of credit 
allowable under subsection (a)(1) for any taxable year, the 
amount of the basic research payments taken into account 
under subsection (a)(2)— 

(i) shall not be treated as qualified research ex-
penses under subsection (a)(1)(A), and 

(ii) shall not be included in the computation of base 
amount under subsection (a)(1)(B). 

(D) TRADE OR BUSINESS QUALIFICATION.—For purposes of 
applying subsection (b)(1) to this subsection, any basic re-
search payments shall be treated as an amount paid in 
carrying on a trade or business of the taxpayer in the tax-
able year in which it is paid (without regard to the provi-
sions of subsection (b)(3)(B)). 

(E) CERTAIN CORPORATIONS NOT ELIGIBLE.—The term 
‘‘corporation’’ shall not include— 

(i) an S corporation, 
(ii) a personal holding company (as defined in sec-

tion 542), or 
(iii) a service organization (as defined in section 

414(m)(3)). 
(f) SPECIAL RULES.—For purposes of this section— 

(1) AGGREGATION OF EXPENDITURES.— 
(A) CONTROLLED GROUP OF CORPORATIONS.—In deter-

mining the amount of the credit under this section— 
(i) all members of the same controlled group of cor-

porations shall be treated as a single taxpayer, and 
(ii) the credit (if any) allowable by this section to 

each such member shall be determined on a propor-
tionate basis to its share of the aggregate of the quali-
fied research expenses, basic research payments, and 
amounts paid or incurred to energy research consor-
tiums, taken into account by such controlled group for 
purposes of this section. 

(B) COMMON CONTROL.—Under regulations prescribed by 
the Secretary, in determining the amount of the credit 
under this section— 

(i) all trades or businesses (whether or not incor-
porated) which are under common control shall be 
treated as a single taxpayer, and 

(ii) the credit (if any) allowable by this section to 
each such person shall be determined on a propor-
tionate basis to its share of the aggregate of the quali-
fied research expenses, basic research payments, and 
amounts paid or incurred to energy research consor-
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tiums, taken into account by all such persons under 
common control for purposes of this section. 

The regulations prescribed under this subparagraph shall 
be based on principles similar to the principles which 
apply in the case of subparagraph (A). 

(2) ALLOCATIONS.— 
(A) PASS-THRU IN THE CASE OF ESTATES AND TRUSTS.— 

Under regulations prescribed by the Secretary, rules simi-
lar to the rules of subsection (d) of section 52 shall apply. 

(B) ALLOCATION IN THE CASE OF PARTNERSHIPS.—In the 
case of partnerships, the credit shall be allocated among 
partners under regulations prescribed by the Secretary. 

(3) ADJUSTMENTS FOR CERTAIN ACQUISITIONS, ETC..—Under 
regulations prescribed by the Secretary— 

(A) ACQUISITIONS.— 
(i) IN GENERAL.—If a person acquires the major por-

tion of either a trade or business or a separate unit of 
a trade or business (hereinafter in this paragraph re-
ferred to as the ‘‘acquired business’’) of another person 
(hereinafter in this paragraph referred to as the ‘‘pred-
ecessor’’), then the amount of qualified research ex-
penses paid or incurred by the acquiring person dur-
ing the measurement period shall be increased by the 
amount determined under clause (ii), and the gross re-
ceipts of the acquiring person for such period shall be 
increased by the amount determined under clause (iii). 

(ii) AMOUNT DETERMINED WITH RESPECT TO QUALI-
FIED RESEARCH EXPENSES.—The amount determined 
under this clause is— 

(I) for purposes of applying this section for the 
taxable year in which such acquisition is made, 
the acquisition year amount, and 

(II) for purposes of applying this section for any 
taxable year after the taxable year in which such 
acquisition is made, the qualified research ex-
penses paid or incurred by the predecessor with 
respect to the acquired business during the meas-
urement period. 

(iii) AMOUNT DETERMINED WITH RESPECT TO GROSS 
RECEIPTS.—The amount determined under this clause 
is the amount which would be determined under 
clause (ii) if ‘‘the gross receipts of’’ were substituted for 
‘‘the qualified research expenses paid or incurred by’’ 
each place it appears in clauses (ii) and (iv). 

(iv) ACQUISITION YEAR AMOUNT.—For purposes of 
clause (ii), the acquisition year amount is the amount 
equal to the product of— 

(I) the qualified research expenses paid or in-
curred by the predecessor with respect to the ac-
quired business during the measurement period, 
and 

(II) the number of days in the period beginning 
on the date of the acquisition and ending on the 
last day of the taxable year in which the acquisi-
tion is made, 
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divided by the number of days in the acquiring person’s 
taxable year. 

(v) SPECIAL RULES FOR COORDINATING TAXABLE 
YEARS.—In the case of an acquiring person and a pred-
ecessor whose taxable years do not begin on the same 
date— 

(I) each reference to a taxable year in clauses 
(ii) and (iv) shall refer to the appropriate taxable 
year of the acquiring person, 

(II) the qualified research expenses paid or in-
curred by the predecessor, and the gross receipts 
of the predecessor, during each taxable year of the 
predecessor any portion of which is part of the 
measurement period shall be allocated equally 
among the days of such taxable year, 

(III) the amount of such qualified research ex-
penses taken into account under clauses (ii) and 
(iv) with respect to a taxable year of the acquiring 
person shall be equal to the total of the expenses 
attributable under subclause (II) to the days oc-
curring during such taxable year, and 

(IV) the amount of such gross receipts taken 
into account under clause (iii) with respect to a 
taxable year of the acquiring person shall be equal 
to the total of the gross receipts attributable 
under subclause (II) to the days occurring during 
such taxable year. 

(vi) MEASUREMENT PERIOD.—For purposes of this 
subparagraph, the term ‘‘measurement period’’ means, 
with respect to the taxable year of the acquiring per-
son for which the credit is determined, any period of 
the acquiring person preceding such taxable year 
which is taken into account for purposes of deter-
mining the credit for such year. 

(B) DISPOSITIONS.—If the predecessor furnished to the 
acquiring person such information as is necessary for the 
application of subparagraph (A), then, for purposes of ap-
plying this section for any taxable year ending after such 
disposition, the amount of qualified research expenses paid 
or incurred by, and the gross receipts of, the predecessor 
during the measurement period (as defined in subpara-
graph (A)(vi), determined by substituting ‘‘predecessor’’ for 
‘‘acquiring person’’ each place it appears) shall be reduced 
by— 

(i) in the case of the taxable year in which such dis-
position is made, an amount equal to the product of— 

(I) the qualified research expenses paid or in-
curred by, or gross receipts of, the predecessor 
with respect to the acquired business during the 
measurement period (as so defined and so deter-
mined), and 

(II) the number of days in the period beginning 
on the date of acquisition (as determined for pur-
poses of subparagraph (A)(iv)(II)) and ending on 
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the last day of the taxable year of the predecessor 
in which the disposition is made, 

divided by the number of days in the taxable year of the 
predecessor, and 

(ii) in the case of any taxable year ending after the 
taxable year in which such disposition is made, the 
amount described in clause (i)(I). 

(C) CERTAIN REIMBURSEMENTS TAKEN INTO ACCOUNT IN 
DETERMINING FIXED-BASE PERCENTAGE.—If during any of 
the 3 taxable years following the taxable year in which a 
disposition to which subparagraph (B) applies occurs, the 
disposing taxpayer (or a person with whom the taxpayer is 
required to aggregate expenditures under paragraph (1)) 
reimburses the acquiring person (or a person required to 
so aggregate expenditures with such person) for research 
on behalf of the taxpayer, then the amount of qualified re-
search expenses of the taxpayer for the taxable years 
taken into account in computing the fixed-base percentage 
shall be increased by the lesser of— 

(i) the amount of the decrease under subparagraph 
(B) which is allocable to taxable years so taken into 
account, or 

(ii) the product of the number of taxable years so 
taken into account, multiplied by the amount of the 
reimbursement described in this subparagraph. 

(4) SHORT TAXABLE YEARS.—In the case of any short taxable 
year, qualified research expenses and gross receipts shall be 
annualized in such circumstances and under such methods as 
the Secretary may prescribe by regulation. 

(5) CONTROLLED GROUP OF CORPORATIONS.—The term ‘‘con-
trolled group of corporations’’ has the same meaning given to 
such term by section 1563(a), except that— 

(A) ‘‘more than 50 percent’’ shall be substituted for ‘‘at 
least 80 percent’’ each place it appears in section 
1563(a)(1), and 

(B) the determination shall be made without regard to 
subsections (a)(4) and (e)(3)(C) of section 1563. 

(6) ENERGY RESEARCH CONSORTIUM.— 
(A) IN GENERAL.—The term ‘‘energy research consor-

tium’’ means any organization— 
(i) which is— 

(I) described in section 501(c)(3) and is exempt 
from tax under section 501(a) and is organized 
and operated primarily to conduct energy re-
search, or 

(II) organized and operated primarily to conduct 
energy research in the public interest (within the 
meaning of section 501(c)(3)), 

(ii) which is not a private foundation, 
(iii) to which at least 5 unrelated persons paid or in-

curred during the calendar year in which the taxable 
year of the organization begins amounts (including as 
contributions) to such organization for energy re-
search, and 
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(iv) to which no single person paid or incurred (in-
cluding as contributions) during such calendar year an 
amount equal to more than 50 percent of the total 
amounts received by such organization during such 
calendar year for energy research. 

(B) TREATMENT OF PERSONS.—All persons treated as a 
single employer under subsection (a) or (b) of section 52 
shall be treated as related persons for purposes of sub-
paragraph (A)(iii) and as a single person for purposes of 
subparagraph (A)(iv). 

(C) FOREIGN RESEARCH.—For purposes of subsection 
(a)(3), amounts paid or incurred for any energy research 
conducted outside the United States, the Commonwealth 
of Puerto Rico, or any possession of the United States shall 
not be taken into account. 

(D) DENIAL OF DOUBLE BENEFIT.—Any amount taken 
into account under subsection (a)(3) shall not be taken into 
account under paragraph (1) or (2) of subsection (a). 

(E) ENERGY RESEARCH.—The term ‘‘energy research’’ 
does not include any research which is not qualified re-
search. 

(g) SPECIAL RULE FOR PASS-THRU OF CREDIT.—In the case of an 
individual who— 

(1) owns an interest in an unincorporated trade or business, 
(2) is a partner in a partnership, 
(3) is a beneficiary of an estate or trust, or 
(4) is a shareholder in an S corporation, 

the amount determined under subsection (a) for any taxable year 
shall not exceed an amount (separately computed with respect to 
such person’s interest in such trade or business or entity) equal to 
the amount of tax attributable to that portion of a person’s taxable 
income which is allocable or apportionable to the person’s interest 
in such trade or business or entity. If the amount determined 
under subsection (a) for any taxable year exceeds the limitation of 
the preceding sentence, such amount may be carried to other tax-
able years under the rules of section 39; except that the limitation 
of the preceding sentence shall be taken into account in lieu of the 
limitation of section 38(c) in applying section 39. 

(h) TREATMENT OF CREDIT FOR QUALIFIED SMALL BUSINESSES.— 
(1) IN GENERAL.—At the election of a qualified small busi-

ness for any taxable year, section 3111(f) shall apply to the 
payroll tax credit portion of the credit otherwise determined 
under subsection (a) for the taxable year and such portion shall 
not be treated (other than for purposes of section 280C) as a 
credit determined under subsection (a). 

(2) PAYROLL TAX CREDIT PORTION.—For purposes of this sub-
section, the payroll tax credit portion of the credit determined 
under subsection (a) with respect to any qualified small busi-
ness for any taxable year is the least of— 

(A) the amount specified in the election made under this 
subsection, 

(B) the credit determined under subsection (a) for the 
taxable year (determined before the application of this sub-
section), or 
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(C) in the case of a qualified small business other than 
a partnership or S corporation, the amount of the business 
credit carryforward under section 39 carried from the tax-
able year (determined before the application of this sub-
section to the taxable year). 

(3) QUALIFIED SMALL BUSINESS.—For purposes of this sub-
section— 

(A) IN GENERAL.—The term ‘‘qualified small business’’ 
means, with respect to any taxable year— 

(i) a corporation or partnership, if— 
(I) the gross receipts (as determined under the 

rules of section 448(c)(3), without regard to sub-
paragraph (A) thereof) of such entity for the tax-
able year is less than $5,000,000, and 

(II) such entity did not have gross receipts (as 
so determined) for any taxable year preceding the 
5-taxable-year period ending with such taxable 
year, and 

(ii) any person (other than a corporation or partner-
ship) who meets the requirements of subclauses (I) 
and (II) of clause (i), determined— 

(I) by substituting ‘‘person’’ for ‘‘entity’’ each 
place it appears, and 

(II) by only taking into account the aggregate 
gross receipts received by such person in carrying 
on all trades or businesses of such person. 

(B) LIMITATION.—Such term shall not include an organi-
zation which is exempt from taxation under section 501. 

(4) ELECTION.— 
(A) IN GENERAL.—Any election under this subsection for 

any taxable year— 
(i) shall specify the amount of the credit to which 

such election applies, 
(ii) shall be made on or before the due date (includ-

ing extensions) of— 
(I) in the case of a qualified small business 

which is a partnership, the return required to be 
filed under section 6031, 

(II) in the case of a qualified small business 
which is an S corporation, the return required to 
be filed under section 6037, and 

(III) in the case of any other qualified small 
business, the return of tax for the taxable year, 
and 

(iii) may be revoked only with the consent of the 
Secretary. 

(B) LIMITATIONS.— 
(i) AMOUNT.— 

(I) IN GENERAL.—The amount specified in any 
election made under this subsection shall not ex-
ceed $250,000. 

(II) INCREASE.—In the case of taxable years be-
ginning after December 31, 2022, the amount in 
subclause (I) shall be increased by $250,000. 
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(ii) NUMBER OF TAXABLE YEARS.—A person may not 
make an election under this subsection if such person 
(or any other person treated as a single taxpayer with 
such person under paragraph (5)(A)) has made an elec-
tion under this subsection for 5 or more preceding tax-
able years. 

(C) SPECIAL RULE FOR PARTNERSHIPS AND S CORPORA-
TIONS.—In the case of a qualified small business which is 
a partnership or S corporation, the election made under 
this subsection shall be made at the entity level. 

(5) AGGREGATION RULES.— 
(A) IN GENERAL.—Except as provided in subparagraph 

(B), all persons or entities treated as a single taxpayer 
under subsection (f)(1) shall be treated as a single tax-
payer for purposes of this subsection. 

(B) SPECIAL RULES.—For purposes of this subsection and 
section 3111(f)— 

(i) each of the persons treated as a single taxpayer 
under subparagraph (A) may separately make the 
election under paragraph (1) for any taxable year, and 

(ii) each of the $250,000 amounts under paragraph 
(4)(B)(i) shall be allocated among all persons treated 
as a single taxpayer under subparagraph (A) in the 
same manner as under subparagraph (A)(ii) or (B)(ii) 
of subsection (f)(1), whichever is applicable. 

(6) REGULATIONS.—The Secretary shall prescribe such regu-
lations as may be necessary to carry out the purposes of this 
subsection, including— 

(A) regulations to prevent the avoidance of the purposes 
of the limitations and aggregation rules under this sub-
section through the use of successor companies or other 
means, 

(B) regulations to minimize compliance and record-keep-
ing burdens under this subsection, and 

(C) regulations for recapturing the benefit of credits de-
termined under section 3111(f) in cases where there is a 
subsequent adjustment to the payroll tax credit portion of 
the credit determined under subsection (a), including re-
quiring amended income tax returns in the cases where 
there is such an adjustment. 

SEC. 42. LOW-INCOME HOUSING CREDIT. 
(a) IN GENERAL.—For purposes of section 38, the amount of the 

low-income housing credit determined under this section for any 
taxable year in the credit period shall be an amount equal to— 

(1) the applicable percentage of 
(2) the qualified basis of each qualified low-income building. 

(b) APPLICABLE PERCENTAGE: 70 PERCENT PRESENT VALUE CREDIT 
FOR CERTAIN NEW BUILDINGS; 30 PERCENT PRESENT VALUE CREDIT 
FOR CERTAIN OTHER BUILDINGS.— 

(1) DETERMINATION OF APPLICABLE PERCENTAGE.—For pur-
poses of this section— 

(A) IN GENERAL.—The term ‘‘applicable percentage’’ 
means, with respect to any building, the appropriate per-
centage prescribed by the Secretary for the earlier of— 
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(i) the month in which such building is placed in 
service, or 

(ii) at the election of the taxpayer— 
(I) the month in which the taxpayer and the 

housing credit agency enter into an agreement 
with respect to such building (which is binding on 
such agency, the taxpayer, and all successors in 
interest) as to the housing credit dollar amount to 
be allocated to such building, or 

(II) in the case of any building to which sub-
section (h)(4)(B) applies, the month in which the 
tax-exempt obligations are issued. 

A month may be elected under clause (ii) only if the elec-
tion is made not later than the 5th day after the close of 
such month. Such an election, once made, shall be irrev-
ocable. 

(B) METHOD OF PRESCRIBING PERCENTAGES.—The per-
centages prescribed by the Secretary for any month shall 
be percentages which will yield over a 10-year period 
amounts of credit under subsection (a) which have a 
present value equal to— 

(i) 70 percent of the qualified basis of a new building 
which is not federally subsidized for the taxable year, 
and 

(ii) 30 percent of the qualified basis of a building not 
described in clause (i). 

(C) METHOD OF DISCOUNTING.—The present value under 
subparagraph (B) shall be determined— 

(i) as of the last day of the 1st year of the 10-year 
period referred to in subparagraph (B), 

(ii) by using a discount rate equal to 72 percent of 
the average of the annual Federal mid-term rate and 
the annual Federal long-term rate applicable under 
section 1274(d)(1) to the month applicable under 
clause (i) or (ii) of subparagraph (A) and compounded 
annually, and 

(iii) by assuming that the credit allowable under 
this section for any year is received on the last day of 
such year. 

(2) MINIMUM CREDIT RATE FOR NON-FEDERALLY SUBSIDIZED 
NEW BUILDINGS.—In the case of any new building— 

(A) which is placed in service by the taxpayer after the 
date of the enactment of this paragraph, and 

(B) which is not federally subsidized for the taxable 
year, 

the applicable percentage shall not be less than 9 percent. 
(3) MINIMUM CREDIT RATE.—In the case of any new or exist-

ing building to which paragraph (2) does not apply and which 
is placed in service by the taxpayer after December 31, 2020, 
the applicable percentage shall not be less than 4 percent. 

(4) CROSS REFERENCES.— 
(A) For treatment of certain rehabilitation expenditures 

as separate new buildings, see subsection (e). 
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(B) For determination of applicable percentage for in-
creases in qualified basis after the 1st year of the credit 
period, see subsection (f)(3). 

(C) For authority of housing credit agency to limit appli-
cable percentage and qualified basis which may be taken 
into account under this section with respect to any build-
ing, see subsection (h)(7). 

(c) QUALIFIED BASIS; QUALIFIED LOW-INCOME BUILDING.—For pur-
poses of this section— 

(1) QUALIFIED BASIS.— 
(A) DETERMINATION.—The qualified basis of any quali-

fied low-income building for any taxable year is an amount 
equal to— 

(i) the applicable fraction (determined as of the close 
of such taxable year) of 

(ii) the eligible basis of such building (determined 
under subsection (d)(5)). 

(B) APPLICABLE FRACTION.—For purposes of subpara-
graph (A), the term ‘‘applicable fraction’’ means the small-
er of the unit fraction or the floor space fraction. 

(C) UNIT FRACTION.—For purposes of subparagraph (B), 
the term ‘‘unit fraction’’ means the fraction— 

(i) the numerator of which is the number of low-in-
come units in the building, and 

(ii) the denominator of which is the number of resi-
dential rental units (whether or not occupied) in such 
building. 

(D) FLOOR SPACE FRACTION.—For purposes of subpara-
graph (B), the term ‘‘floor space fraction’’ means the frac-
tion— 

(i) the numerator of which is the total floor space of 
the low-income units in such building, and 

(ii) the denominator of which is the total floor space 
of the residential rental units (whether or not occu-
pied) in such building. 

(E) QUALIFIED BASIS TO INCLUDE PORTION OF BUILDING 
USED TO PROVIDE SUPPORTIVE SERVICES FOR HOMELESS.—In 
the case of a qualified low-income building described in 
subsection (i)(3)(B)(iii), the qualified basis of such building 
for any taxable year shall be increased by the lesser of— 

(i) so much of the eligible basis of such building as 
is used throughout the year to provide supportive 
services designed to assist tenants in locating and re-
taining permanent housing, or 

(ii) 20 percent of the qualified basis of such building 
(determined without regard to this subparagraph). 

(2) QUALIFIED LOW-INCOME BUILDING.—The term ‘‘qualified 
low-income building’’ means any building— 

(A) which is part of a qualified low-income housing 
project at all times during the period— 

(i) beginning on the 1st day in the compliance period 
on which such building is part of such a project, and 

(ii) ending on the last day of the compliance period 
with respect to such building, and 
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(B) to which the amendments made by section 201(a) of 
the Tax Reform Act of 1986 apply. 

(d) ELIGIBLE BASIS.—For purposes of this section— 
(1) NEW BUILDINGS.—The eligible basis of a new building is 

its adjusted basis as of the close of the 1st taxable year of the 
credit period. 

(2) EXISTING BUILDINGS.— 
(A) IN GENERAL.—The eligible basis of an existing build-

ing is— 
(i) in the case of a building which meets the require-

ments of subparagraph (B), its adjusted basis as of the 
close of the 1st taxable year of the credit period, and 

(ii) zero in any other case. 
(B) REQUIREMENTS.—A building meets the requirements 

of this subparagraph if— 
(i) the building is acquired by purchase (as defined 

in section 179(d)(2)), 
(ii) there is a period of at least 10 years between the 

date of its acquisition by the taxpayer and the date 
the building was last placed in service, 

(iii) the building was not previously placed in service 
by the taxpayer or by any person who was a related 
person with respect to the taxpayer as of the time pre-
viously placed in service, and 

(iv) except as provided in subsection (f)(5), a credit 
is allowable under subsection (a) by reason of sub-
section (e) with respect to the building. 

(C) ADJUSTED BASIS.—For purposes of subparagraph (A), 
the adjusted basis of any building shall not include so 
much of the basis of such building as is determined by ref-
erence to the basis of other property held at any time by 
the person acquiring the building. 

(D) SPECIAL RULES FOR SUBPARAGRAPH (B).— 
(i) SPECIAL RULES FOR CERTAIN TRANSFERS.—For 

purposes of determining under subparagraph (B)(ii) 
when a building was last placed in service, there shall 
not be taken into account any placement in service— 

(I) in connection with the acquisition of the 
building in a transaction in which the basis of the 
building in the hands of the person acquiring it is 
determined in whole or in part by reference to the 
adjusted basis of such building in the hands of the 
person from whom acquired, 

(II) by a person whose basis in such building is 
determined under section 1014(a) (relating to 
property acquired from a decedent), 

(III) by any governmental unit or qualified non-
profit organization (as defined in subsection (h)(5)) 
if the requirements of subparagraph (B)(ii) are 
met with respect to the placement in service by 
such unit or organization and all the income from 
such property is exempt from Federal income tax-
ation, 

(IV) by any person who acquired such building 
by foreclosure (or by instrument in lieu of fore-
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closure) of any purchase-money security interest 
held by such person if the requirements of sub-
paragraph (B)(ii) are met with respect to the 
placement in service by such person and such 
building is resold within 12 months after the date 
such building is placed in service by such person 
after such foreclosure, or 

(V) of a single-family residence by any indi-
vidual who owned and used such residence for no 
other purpose than as his principal residence. 

(ii) RELATED PERSON.—For purposes of subpara-
graph (B)(iii), a person (hereinafter in this subclause 
referred to as the ‘‘related person’’) is related to any 
person if the related person bears a relationship to 
such person specified in section 267(b) or 707(b)(1), or 
the related person and such person are engaged in 
trades or businesses under common control (within the 
meaning of subsections (a) and (b) of section 52). 

(3) ELIGIBLE BASIS REDUCED WHERE DISPROPORTIONATE 
STANDARDS FOR UNITS.— 

(A) IN GENERAL.—Except as provided in subparagraph 
(B), the eligible basis of any building shall be reduced by 
an amount equal to the portion of the adjusted basis of the 
building which is attributable to residential rental units in 
the building which are not low-income units and which are 
above the average quality standard of the low-income units 
in the building. 

(B) EXCEPTION WHERE TAXPAYER ELECTS TO EXCLUDE EX-
CESS COSTS.— 

(i) IN GENERAL.—Subparagraph (A) shall not apply 
with respect to a residential rental unit in a building 
which is not a low-income unit if— 

(I) the excess described in clause (ii) with re-
spect to such unit is not greater than 15 percent 
of the cost described in clause (ii)(II), and 

(II) the taxpayer elects to exclude from the eligi-
ble basis of such building the excess described in 
clause (ii) with respect to such unit. 

(ii) EXCESS.—The excess described in this clause 
with respect to any unit is the excess of— 

(I) the cost of such unit, over 
(II) the amount which would be the cost of such 

unit if the average cost per square foot of low-in-
come units in the building were substituted for 
the cost per square foot of such unit. 

The Secretary may by regulation provide for the deter-
mination of the excess under this clause on a basis other 
than square foot costs. 

(4) SPECIAL RULES RELATING TO DETERMINATION OF ADJUSTED 
BASIS.—For purposes of this subsection— 

(A) IN GENERAL.—Except as provided in subparagraphs 
(B) and (C), the adjusted basis of any building shall be de-
termined without regard to the adjusted basis of any prop-
erty which is not residential rental property. 
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(B) BASIS OF PROPERTY IN COMMON AREAS, ETC., IN-
CLUDED.—The adjusted basis of any building shall be de-
termined by taking into account the adjusted basis of prop-
erty (of a character subject to the allowance for deprecia-
tion) used in common areas or provided as comparable 
amenities to all residential rental units in such building. 

(C) INCLUSION OF BASIS OF PROPERTY USED TO PROVIDE 
SERVICES FOR CERTAIN NONTENANTS.— 

(i) IN GENERAL.—The adjusted basis of any building 
located in a qualified census tract (as defined in para-
graph (5)(B)(ii)) shall be determined by taking into ac-
count the adjusted basis of property (of a character 
subject to the allowance for depreciation and not oth-
erwise taken into account) used throughout the tax-
able year in providing any community service facility. 

(ii) LIMITATION.—The increase in the adjusted basis 
of any building which is taken into account by reason 
of clause (i) shall not exceed the sum of— 

(I) 25 percent of so much of the eligible basis of 
the qualified low-income housing project of which 
it is a part as does not exceed $15,000,000, plus 

(II) 10 percent of so much of the eligible basis 
of such project as is not taken into account under 
subclause (I). 

For purposes of the preceding sentence, all community 
service facilities which are part of the same qualified low- 
income housing project shall be treated as one facility. 

(iii) COMMUNITY SERVICE FACILITY.—For purposes of 
this subparagraph, the term ‘‘community service facil-
ity’’ means any facility designed to serve primarily in-
dividuals whose income is 60 percent or less of area 
median income (within the meaning of subsection 
(g)(1)(B)). 

(D) NO REDUCTION FOR DEPRECIATION.—The adjusted 
basis of any building shall be determined without regard 
to paragraphs (2) and (3) of section 1016(a). 

(5) SPECIAL RULES FOR DETERMINING ELIGIBLE BASIS.— 
(A) FEDERAL GRANTS NOT TAKEN INTO ACCOUNT IN DE-

TERMINING ELIGIBLE BASIS.—The eligible basis of a build-
ing shall not include any costs financed with the proceeds 
of a federally funded grant. 

(B) INCREASE IN CREDIT FOR BUILDINGS IN HIGH COST 
AREAS.— 

(i) IN GENERAL.—In the case of any building located 
in a qualified census tract or difficult development 
area which is designated for purposes of this subpara-
graph— 

(I) in the case of a new building, the eligible 
basis of such building shall be 130 percent of such 
basis determined without regard to this subpara-
graph, and 

(II) in the case of an existing building, the reha-
bilitation expenditures taken into account under 
subsection (e) shall be 130 percent of such expend-
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itures determined without regard to this subpara-
graph. 

(ii) QUALIFIED CENSUS TRACT.— 
(I) IN GENERAL.—The term ‘‘qualified census 

tract’’ means any census tract which is designated 
by the Secretary of Housing and Urban Develop-
ment and, for the most recent year for which cen-
sus data are available on household income in 
such tract, either in which 50 percent or more of 
the households have an income which is less than 
60 percent of the area median gross income for 
such year or which has a poverty rate of at least 
25 percent. If the Secretary of Housing and Urban 
Development determines that sufficient data for 
any period are not available to apply this clause 
on the basis of census tracts, such Secretary shall 
apply this clause for such period on the basis of 
enumeration districts. 

(II) LIMIT ON MSA’S DESIGNATED.—The portion 
of a metropolitan statistical area which may be 
designated for purposes of this subparagraph shall 
not exceed an area having 20 percent of the popu-
lation of such metropolitan statistical area. 

(III) DETERMINATION OF AREAS.—For purposes 
of this clause, each metropolitan statistical area 
shall be treated as a separate area and all non-
metropolitan areas in a State shall be treated as 
1 area. 

(iii) DIFFICULT DEVELOPMENT AREAS.— 
(I) IN GENERAL.—The term ‘‘difficult develop-

ment areas’’ means any area designated by the 
Secretary of Housing and Urban Development as 
an area which has high construction, land, and 
utility costs relative to area median gross income. 

(II) LIMIT ON AREAS DESIGNATED.—The portions 
of metropolitan statistical areas which may be 
designated for purposes of this subparagraph shall 
not exceed an aggregate area having 20 percent of 
the population of such metropolitan statistical 
areas. A comparable rule shall apply to nonmetro-
politan areas. 

(iv) SPECIAL RULES AND DEFINITIONS.—For purposes 
of this subparagraph— 

(I) population shall be determined on the basis 
of the most recent decennial census for which data 
are available, 

(II) area median gross income shall be deter-
mined in accordance with subsection (g)(4), 

(III) the term ‘‘metropolitan statistical area’’ has 
the same meaning as when used in section 
143(k)(2)(B), and 

(IV) the term ‘‘nonmetropolitan area’’ means any 
county (or portion thereof) which is not within a 
metropolitan statistical area. 

VerDate Sep 11 2014 11:36 Jan 24, 2024 Jkt 054628 PO 00000 Frm 00150 Fmt 6659 Sfmt 6601 E:\HR\OC\HR353P1.XXX HR353P1rf
re

de
ric

k 
on

 L
A

P
8M

3W
LY

3P
R

O
D

 w
ith

 H
E

A
R

IN
G



145 

(v) BUILDINGS DESIGNATED BY STATE HOUSING CRED-
IT AGENCY.—Any building which is designated by the 
State housing credit agency as requiring the increase 
in credit under this subparagraph in order for such 
building to be financially feasible as part of a qualified 
low-income housing project shall be treated for pur-
poses of this subparagraph as located in a difficult de-
velopment area which is designated for purposes of 
this subparagraph. The preceding sentence shall not 
apply to any building if paragraph (1) of subsection (h) 
does not apply to any portion of the eligible basis of 
such building by reason of paragraph (4) of such sub-
section. 

(6) CREDIT ALLOWABLE FOR CERTAIN BUILDINGS ACQUIRED 
DURING 10-YEAR PERIOD DESCRIBED IN PARAGRAPH (2)(B)(II).— 

(A) IN GENERAL.—Paragraph (2)(B)(ii) shall not apply to 
any federally- or State-assisted building. 

(B) BUILDINGS ACQUIRED FROM INSURED DEPOSITORY IN-
STITUTIONS IN DEFAULT.—On application by the taxpayer, 
the Secretary may waive paragraph (2)(B)(ii) with respect 
to any building acquired from an insured depository insti-
tution in default (as defined in section 3 of the Federal De-
posit Insurance Act) or from a receiver or conservator of 
such an institution. 

(C) FEDERALLY- OR STATE-ASSISTED BUILDING.—For pur-
poses of this paragraph— 

(i) FEDERALLY-ASSISTED BUILDING.—The term ‘‘feder-
ally-assisted building’’ means any building which is 
substantially assisted, financed, or operated under sec-
tion 8 of the United States Housing Act of 1937, sec-
tion 221(d)(3), 221(d)(4), or 236 of the National Hous-
ing Act, section 515 of the Housing Act of 1949, or any 
other housing program administered by the Depart-
ment of Housing and Urban Development or by the 
Rural Housing Service of the Department of Agri-
culture. 

(ii) STATE-ASSISTED BUILDING.—The term ‘‘State-as-
sisted building’’ means any building which is substan-
tially assisted, financed, or operated under any State 
law similar in purposes to any of the laws referred to 
in clause (i). 

(7) ACQUISITION OF BUILDING BEFORE END OF PRIOR COMPLI-
ANCE PERIOD.— 

(A) IN GENERAL.—Under regulations prescribed by the 
Secretary, in the case of a building described in subpara-
graph (B) (or interest therein) which is acquired by the 
taxpayer— 

(i) paragraph (2)(B) shall not apply, but 
(ii) the credit allowable by reason of subsection (a) 

to the taxpayer for any period after such acquisition 
shall be equal to the amount of credit which would 
have been allowable under subsection (a) for such pe-
riod to the prior owner referred to in subparagraph (B) 
had such owner not disposed of the building. 
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(B) DESCRIPTION OF BUILDING.—A building is described 
in this subparagraph if— 

(i) a credit was allowed by reason of subsection (a) 
to any prior owner of such building, and 

(ii) the taxpayer acquired such building before the 
end of the compliance period for such building with re-
spect to such prior owner (determined without regard 
to any disposition by such prior owner). 

(e) REHABILITATION EXPENDITURES TREATED AS SEPARATE NEW 
BUILDING.— 

(1) IN GENERAL.—Rehabilitation expenditures paid or in-
curred by the taxpayer with respect to any building shall be 
treated for purposes of this section as a separate new building. 

(2) REHABILITATION EXPENDITURES.—For purposes of para-
graph (1)— 

(A) IN GENERAL.—The term ‘‘rehabilitation expenditures’’ 
means amounts chargeable to capital account and incurred 
for property (or additions or improvements to property) of 
a character subject to the allowance for depreciation in 
connection with the rehabilitation of a building. 

(B) COST OF ACQUISITION, ETC., NOT INCLUDED.—Such 
term does not include the cost of acquiring any building (or 
interest therein) or any amount not permitted to be taken 
into account under paragraph (3) or (4) of subsection (d). 

(3) MINIMUM EXPENDITURES TO QUALIFY.— 
(A) IN GENERAL.—Paragraph (1) shall apply to rehabili-

tation expenditures with respect to any building only if— 
(i) the expenditures are allocable to 1 or more low- 

income units or substantially benefit such units, and 
(ii) the amount of such expenditures during any 24- 

month period meets the requirements of whichever of 
the following subclauses requires the greater amount 
of such expenditures: 

(I) The requirement of this subclause is met if 
such amount is not less than 20 percent of the ad-
justed basis of the building (determined as of the 
1st day of such period and without regard to para-
graphs (2) and (3) of section 1016(a)). 

(II) The requirement of this subclause is met if 
the qualified basis attributable to such amount, 
when divided by the number of low-income units 
in the building, is $6,000 or more. 

(B) EXCEPTION FROM 10 PERCENT REHABILITATION.—In 
the case of a building acquired by the taxpayer from a gov-
ernmental unit, at the election of the taxpayer, subpara-
graph (A)(ii)(I) shall not apply and the credit under this 
section for such rehabilitation expenditures shall be deter-
mined using the percentage applicable under subsection 
(b)(2)(B)(ii). 

(C) DATE OF DETERMINATION.—The determination under 
subparagraph (A) shall be made as of the close of the 1st 
taxable year in the credit period with respect to such ex-
penditures. 

(D) INFLATION ADJUSTMENT.—In the case of any expendi-
tures which are treated under paragraph (4) as placed in 
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service during any calendar year after 2009, the $6,000 
amount in subparagraph (A)(ii)(II) shall be increased by an 
amount equal to— 

(i) such dollar amount, multiplied by 
(ii) the cost-of-living adjustment determined under 

section 1(f)(3) for such calendar year by substituting 
‘‘calendar year 2008’’ for ‘‘calendar year 2016’’ in sub-
paragraph (A)(ii) thereof. 

Any increase under the preceding sentence which is not a 
multiple of $100 shall be rounded to the nearest multiple 
of $100. 

(4) SPECIAL RULES.—For purposes of applying this section 
with respect to expenditures which are treated as a separate 
building by reason of this subsection— 

(A) such expenditures shall be treated as placed in serv-
ice at the close of the 24-month period referred to in para-
graph (3)(A), and 

(B) the applicable fraction under subsection (c)(1) shall 
be the applicable fraction for the building (without regard 
to paragraph (1)) with respect to which the expenditures 
were incurred. 

Nothing in subsection (d)(2) shall prevent a credit from being 
allowed by reason of this subsection. 

(5) NO DOUBLE COUNTING.—Rehabilitation expenditures may, 
at the election of the taxpayer, be taken into account under 
this subsection or subsection (d)(2)(A)(i) but not under both 
such subsections. 

(6) REGULATIONS TO APPLY SUBSECTION WITH RESPECT TO 
GROUP OF UNITS IN BUILDING.—The Secretary may prescribe 
regulations, consistent with the purposes of this subsection, 
treating a group of units with respect to which rehabilitation 
expenditures are incurred as a separate new building. 

(f) DEFINITION AND SPECIAL RULES RELATING TO CREDIT PERIOD.— 
(1) CREDIT PERIOD DEFINED.—For purposes of this section, 

the term ‘‘credit period’’ means, with respect to any building, 
the period of 10 taxable years beginning with— 

(A) the taxable year in which the building is placed in 
service, or 

(B) at the election of the taxpayer, the succeeding tax-
able year, 

but only if the building is a qualified low-income building as 
of the close of the 1st year of such period. The election under 
subparagraph (B), once made, shall be irrevocable. 

(2) SPECIAL RULE FOR 1ST YEAR OF CREDIT PERIOD.— 
(A) IN GENERAL.—The credit allowable under subsection 

(a) with respect to any building for the 1st taxable year of 
the credit period shall be determined by substituting for 
the applicable fraction under subsection (c)(1) the frac-
tion— 

(i) the numerator of which is the sum of the applica-
ble fractions determined under subsection (c)(1) as of 
the close of each full month of such year during which 
such building was in service, and 

(ii) the denominator of which is 12. 
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(B) DISALLOWED 1ST YEAR CREDIT ALLOWED IN 11TH 
YEAR.—Any reduction by reason of subparagraph (A) in the 
credit allowable (without regard to subparagraph (A)) for 
the 1st taxable year of the credit period shall be allowable 
under subsection (a) for the 1st taxable year following the 
credit period. 

(3) DETERMINATION OF APPLICABLE PERCENTAGE WITH RE-
SPECT TO INCREASES IN QUALIFIED BASIS AFTER 1ST YEAR OF 
CREDIT PERIOD.— 

(A) IN GENERAL.—In the case of any building which was 
a qualified low-income building as of the close of the 1st 
year of the credit period, if— 

(i) as of the close of any taxable year in the compli-
ance period (after the 1st year of the credit period) the 
qualified basis of such building exceeds 

(ii) the qualified basis of such building as of the 
close of the 1st year of the credit period, 

the applicable percentage which shall apply under sub-
section (a) for the taxable year to such excess shall be the 
percentage equal to 2/3 of the applicable percentage which 
(after the application of subsection (h)) would but for this 
paragraph apply to such basis. 

(B) 1ST YEAR COMPUTATION APPLIES.—A rule similar to 
the rule of paragraph (2)(A) shall apply to any increase in 
qualified basis to which subparagraph (A) applies for the 
1st year of such increase. 

(4) DISPOSITIONS OF PROPERTY.—If a building (or an interest 
therein) is disposed of during any year for which credit is al-
lowable under subsection (a), such credit shall be allocated be-
tween the parties on the basis of the number of days during 
such year the building (or interest) was held by each. In any 
such case, proper adjustments shall be made in the application 
of subsection (j). 

(5) CREDIT PERIOD FOR EXISTING BUILDINGS NOT TO BEGIN BE-
FORE REHABILITATION CREDIT ALLOWED.— 

(A) IN GENERAL.—The credit period for an existing build-
ing shall not begin before the 1st taxable year of the credit 
period for rehabilitation expenditures with respect to the 
building. 

(B) ACQUISITION CREDIT ALLOWED FOR CERTAIN BUILD-
INGS NOT ALLOWED A REHABILITATION CREDIT.— 

(i) IN GENERAL.—In the case of a building described 
in clause (ii)— 

(I) subsection (d)(2)(B)(iv) shall not apply, and 
(II) the credit period for such building shall not 

begin before the taxable year which would be the 
1st taxable year of the credit period for rehabilita-
tion expenditures with respect to the building 
under the modifications described in clause (ii)(II). 

(ii) BUILDING DESCRIBED.—A building is described in 
this clause if— 

(I) a waiver is granted under subsection 
(d)(6)(B) with respect to the acquisition of the 
building, and 
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(II) a credit would be allowed for rehabilitation 
expenditures with respect to such building if sub-
section (e)(3)(A)(ii)(I) did not apply and if the dol-
lar amount in effect under subsection 
(e)(3)(A)(ii)(II) were two-thirds of such amount. 

(g) QUALIFIED LOW-INCOME HOUSING PROJECT.—For purposes of 
this section— 

(1) IN GENERAL.—The term ‘‘qualified low-income housing 
project’’ means any project for residential rental property if the 
project meets the requirements of subparagraph (A), (B), or (C) 
whichever is elected by the taxpayer: 

(A) 20–50 TEST.—The project meets the requirements of 
this subparagraph if 20 percent or more of the residential 
units in such project are both rent-restricted and occupied 
by individuals whose income is 50 percent or less of area 
median gross income. 

(B) 40–60 TEST.—The project meets the requirements of 
this subparagraph if 40 percent or more of the residential 
units in such project are both rent-restricted and occupied 
by individuals whose income is 60 percent or less of area 
median gross income. 

(C) AVERAGE INCOME TEST.— 
(i) IN GENERAL.—The project meets the minimum re-

quirements of this subparagraph if 40 percent or more 
(25 percent or more in the case of a project described 
in section 142(d)(6)) of the residential units in such 
project are both rent-restricted and occupied by indi-
viduals whose income does not exceed the imputed in-
come limitation designated by the taxpayer with re-
spect to the respective unit. 

(ii) SPECIAL RULES RELATING TO INCOME LIMITA-
TION.—For purposes of clause (i)— 

(I) DESIGNATION.—The taxpayer shall designate 
the imputed income limitation of each unit taken 
into account under such clause. 

(II) AVERAGE TEST.—The average of the imputed 
income limitations designated under subclause (I) 
shall not exceed 60 percent of area median gross 
income. 

(III) 10-PERCENT INCREMENTS.—The designated 
imputed income limitation of any unit under sub-
clause (I) shall be 20 percent, 30 percent, 40 per-
cent, 50 percent, 60 percent, 70 percent, or 80 per-
cent of area median gross income. 

Any election under this paragraph, once made, shall be irrev-
ocable. For purposes of this paragraph, any property shall not 
be treated as failing to be residential rental property merely 
because part of the building in which such property is located 
is used for purposes other than residential rental purposes. 

(2) RENT-RESTRICTED UNITS.— 
(A) IN GENERAL.—For purposes of paragraph (1), a resi-

dential unit is rent-restricted if the gross rent with respect 
to such unit does not exceed 30 percent of the imputed in-
come limitation applicable to such unit. For purposes of 
the preceding sentence, the amount of the income limita-
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tion under paragraph (1) applicable for any period shall 
not be less than such limitation applicable for the earliest 
period the building (which contains the unit) was included 
in the determination of whether the project is a qualified 
low-income housing project. 

(B) GROSS RENT.—For purposes of subparagraph (A), 
gross rent— 

(i) does not include any payment under section 8 of 
the United States Housing Act of 1937 or any com-
parable rental assistance program (with respect to 
such unit or occupants thereof), 

(ii) includes any utility allowance determined by the 
Secretary after taking into account such determina-
tions under section 8 of the United States Housing Act 
of 1937, 

(iii) does not include any fee for a supportive service 
which is paid to the owner of the unit (on the basis of 
the low-income status of the tenant of the unit) by any 
governmental program of assistance (or by an organi-
zation described in section 501(c)(3) and exempt from 
tax under section 501(a)) if such program (or organiza-
tion) provides assistance for rent and the amount of 
assistance provided for rent is not separable from the 
amount of assistance provided for supportive services, 
and 

(iv) does not include any rental payment to the 
owner of the unit to the extent such owner pays an 
equivalent amount to the Farmers’ Home Administra-
tion under section 515 of the Housing Act of 1949. 

For purposes of clause (iii), the term ‘‘supportive service’’ 
means any service provided under a planned program of 
services designed to enable residents of a residential rental 
property to remain independent and avoid placement in a 
hospital, nursing home, or intermediate care facility for 
the mentally or physically handicapped. In the case of a 
single-room occupancy unit or a building described in sub-
section (i)(3)(B)(iii), such term includes any service pro-
vided to assist tenants in locating and retaining perma-
nent housing. 

(C) IMPUTED INCOME LIMITATION APPLICABLE TO UNIT.— 
For purposes of this paragraph, the imputed income limi-
tation applicable to a unit is the income limitation which 
would apply under paragraph (1) to individuals occupying 
the unit if the number of individuals occupying the unit 
were as follows: 

(i) In the case of a unit which does not have a sepa-
rate bedroom, 1 individual. 

(ii) In the case of a unit which has 1 or more sepa-
rate bedrooms, 1.5 individuals for each separate bed-
room. 

In the case of a project with respect to which a credit is 
allowable by reason of this section and for which financing 
is provided by a bond described in section 142(a)(7), the 
imputed income limitation shall apply in lieu of the other-
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wise applicable income limitation for purposes of applying 
section 142(d)(4)(B)(ii). 

(D) TREATMENT OF UNITS OCCUPIED BY INDIVIDUALS 
WHOSE INCOMES RISE ABOVE LIMIT.— 

(i) IN GENERAL.—Except as provided in clauses (ii), 
(iii), and (iv), notwithstanding an increase in the in-
come of the occupants of a low-income unit above the 
income limitation applicable under paragraph (1), such 
unit shall continue to be treated as a low-income unit 
if the income of such occupants initially met such in-
come limitation and such unit continues to be rent-re-
stricted. 

(ii) RENTAL OF NEXT AVAILABLE UNIT IN CASE OF 20– 
50 OR 40–60 TEST.—In the case of a project with respect 
to which the taxpayer elects the requirements of sub-
paragraph (A) or (B) of paragraph (1), if the income of 
the occupants of the unit increases above 140 percent 
of the income limitation applicable under paragraph 
(1), clause (i) shall cease to apply to such unit if any 
residential rental unit in the building (of a size com-
parable to, or smaller than, such unit) is occupied by 
a new resident whose income exceeds such income lim-
itation. 

(iii) RENTAL OF NEXT AVAILABLE UNIT IN CASE OF AV-
ERAGE INCOME TEST.—In the case of a project with re-
spect to which the taxpayer elects the requirements of 
subparagraph (C) of paragraph (1), if the income of the 
occupants of the unit increases above 140 percent of 
the greater of— 

(I) 60 percent of area median gross income, or 
(II) the imputed income limitation designated 

with respect to the unit under paragraph 
(1)(C)(ii)(I), 

clause (i) shall cease to apply to any such unit if any resi-
dential rental unit in the building (of a size comparable to, 
or smaller than, such unit) is occupied by a new resident 
whose income exceeds the limitation described in clause 
(v). 

(iv) DEEP RENT SKEWED PROJECTS.—In the case of a 
project described in section 142(d)(4)(B), clause (ii) or 
(iii), whichever is applicable, shall be applied by sub-
stituting ‘‘170 percent’’ for ‘‘140 percent’’, and— 

(I) in the case of clause (ii), by substituting ‘‘any 
low-income unit in the building is occupied by a 
new resident whose income exceeds 40 percent of 
area median gross income’’ for ‘‘any residential 
rental unit’’ and all that follows in such clause, 
and 

(II) in the case of clause (iii), by substituting 
‘‘any low-income unit in the building is occupied 
by a new resident whose income exceeds the lesser 
of 40 percent of area median gross income or the 
imputed income limitation designated with respect 
to such unit under paragraph (1)(C)(ii)(I)’’ for ‘‘any 
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residential rental unit’’ and all that follows in 
such clause. 

(v) LIMITATION DESCRIBED.—For purposes of clause 
(iii), the limitation described in this clause with re-
spect to any unit is— 

(I) the imputed income limitation designated 
with respect to such unit under paragraph 
(1)(C)(ii)(I), in the case of a unit which was taken 
into account as a low-income unit prior to becom-
ing vacant, and 

(II) the imputed income limitation which would 
have to be designated with respect to such unit 
under such paragraph in order for the project to 
continue to meet the requirements of paragraph 
(1)(C)(ii)(II), in the case of any other unit. 

(E) UNITS WHERE FEDERAL RENTAL ASSISTANCE IS RE-
DUCED AS TENANT’S INCOME INCREASES.—If the gross rent 
with respect to a residential unit exceeds the limitation 
under subparagraph (A) by reason of the fact that the in-
come of the occupants thereof exceeds the income limita-
tion applicable under paragraph (1), such unit shall, never-
theless, be treated as a rent-restricted unit for purposes of 
paragraph (1) if— 

(i) a Federal rental assistance payment described in 
subparagraph (B)(i) is made with respect to such unit 
or its occupants, and 

(ii) the sum of such payment and the gross rent with 
respect to such unit does not exceed the sum of the 
amount of such payment which would be made and 
the gross rent which would be payable with respect to 
such unit if— 

(I) the income of the occupants thereof did not 
exceed the income limitation applicable under 
paragraph (1), and 

(II) such units were rent-restricted within the 
meaning of subparagraph (A). 

The preceding sentence shall apply to any unit only if the 
result described in clause (ii) is required by Federal stat-
ute as of the date of the enactment of this subparagraph 
and as of the date the Federal rental assistance payment 
is made. 

(3) DATE FOR MEETING REQUIREMENTS.— 
(A) IN GENERAL.—Except as otherwise provided in this 

paragraph, a building shall be treated as a qualified low- 
income building only if the project (of which such building 
is a part) meets the requirements of paragraph (1) not 
later than the close of the 1st year of the credit period for 
such building. 

(B) BUILDINGS WHICH RELY ON LATER BUILDINGS FOR 
QUALIFICATION.— 

(i) IN GENERAL.—In determining whether a building 
(hereinafter in this subparagraph referred to as the 
‘‘prior building’’) is a qualified low-income building, the 
taxpayer may take into account 1 or more additional 
buildings placed in service during the 12-month period 
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described in subparagraph (A) with respect to the 
prior building only if the taxpayer elects to apply 
clause (ii) with respect to each additional building 
taken into account. 

(ii) TREATMENT OF ELECTED BUILDINGS.—In the case 
of a building which the taxpayer elects to take into ac-
count under clause (i), the period under subparagraph 
(A) for such building shall end at the close of the 12- 
month period applicable to the prior building. 

(iii) DATE PRIOR BUILDING IS TREATED AS PLACED IN 
SERVICE.—For purposes of determining the credit pe-
riod and the compliance period for the prior building, 
the prior building shall be treated for purposes of this 
section as placed in service on the most recent date 
any additional building elected by the taxpayer (with 
respect to such prior building) was placed in service. 

(C) SPECIAL RULE.—A building— 
(i) other than the 1st building placed in service as 

part of a project, and 
(ii) other than a building which is placed in service 

during the 12-month period described in subparagraph 
(A) with respect to a prior building which becomes a 
qualified low-income building, 

shall in no event be treated as a qualified low-income 
building unless the project is a qualified low-income hous-
ing project (without regard to such building) on the date 
such building is placed in service. 

(D) PROJECTS WITH MORE THAN 1 BUILDING MUST BE 
IDENTIFIED.—For purposes of this section, a project shall 
be treated as consisting of only 1 building unless, before 
the close of the 1st calendar year in the project period (as 
defined in subsection (h)(1)(F)(ii)), each building which is 
(or will be) part of such project is identified in such form 
and manner as the Secretary may provide. 

(4) CERTAIN RULES MADE APPLICABLE.—Paragraphs (2) (other 
than subparagraph (A) thereof), (3), (4), (5), (6), and (7) of sec-
tion 142(d), and section 6652(j), shall apply for purposes of de-
termining whether any project is a qualified low-income hous-
ing project and whether any unit is a low-income unit; except 
that, in applying such provisions for such purposes, the term 
‘‘gross rent’’ shall have the meaning given such term by para-
graph (2)(B) of this subsection. 

(5) ELECTION TO TREAT BUILDING AFTER COMPLIANCE PERIOD 
AS NOT PART OF A PROJECT.—For purposes of this section, the 
taxpayer may elect to treat any building as not part of a quali-
fied low-income housing project for any period beginning after 
the compliance period for such building. 

(6) SPECIAL RULE WHERE DE MINIMIS EQUITY CONTRIBU-
TION.—Property shall not be treated as failing to be residential 
rental property for purposes of this section merely because the 
occupant of a residential unit in the project pays (on a vol-
untary basis) to the lessor a de minimis amount to be held to-
ward the purchase by such occupant of a residential unit in 
such project if— 
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(A) all amounts so paid are refunded to the occupant on 
the cessation of his occupancy of a unit in the project, and 

(B) the purchase of the unit is not permitted until after 
the close of the compliance period with respect to the 
building in which the unit is located. 

Any amount paid to the lessor as described in the preceding 
sentence shall be included in gross rent under paragraph (2) 
for purposes of determining whether the unit is rent-restricted. 

(7) SCATTERED SITE PROJECTS.—Buildings which would (but 
for their lack of proximity) be treated as a project for purposes 
of this section shall be so treated if all of the dwelling units 
in each of the buildings are rent-restricted (within the meaning 
of paragraph (2)) residential rental units. 

(8) WAIVER OF CERTAIN DE MINIMIS ERRORS AND RECERTIFI-
CATIONS.—On application by the taxpayer, the Secretary may 
waive— 

(A) any recapture under subsection (j) in the case of any 
de minimis error in complying with paragraph (1), or 

(B) any annual recertification of tenant income for pur-
poses of this subsection, if the entire building is occupied 
by low-income tenants. 

(9) CLARIFICATION OF GENERAL PUBLIC USE REQUIREMENT.— 
A project does not fail to meet the general public use require-
ment solely because of occupancy restrictions or preferences 
that favor tenants— 

(A) with special needs, 
(B) who are members of a specified group under a Fed-

eral program or State program or policy that supports 
housing for such a specified group, or 

(C) who are involved in artistic or literary activities. 
(h) LIMITATION ON AGGREGATE CREDIT ALLOWABLE WITH RESPECT 

TO PROJECTS LOCATED IN A STATE.— 
(1) CREDIT MAY NOT EXCEED CREDIT AMOUNT ALLOCATED TO 

BUILDING.— 
(A) IN GENERAL.—The amount of the credit determined 

under this section for any taxable year with respect to any 
building shall not exceed the housing credit dollar amount 
allocated to such building under this subsection. 

(B) TIME FOR MAKING ALLOCATION.—Except in the case 
of an allocation which meets the requirements of subpara-
graph (C), (D), (E), or (F), an allocation shall be taken into 
account under subparagraph (A) only if it is made not later 
than the close of the calendar year in which the building 
is placed in service. 

(C) EXCEPTION WHERE BINDING COMMITMENT.—An allo-
cation meets the requirements of this subparagraph if 
there is a binding commitment (not later than the close of 
the calendar year in which the building is placed in serv-
ice) by the housing credit agency to allocate a specified 
housing credit dollar amount to such building beginning in 
a specified later taxable year. 

(D) EXCEPTION WHERE INCREASE IN QUALIFIED BASIS.— 
(i) IN GENERAL.—An allocation meets the require-

ments of this subparagraph if such allocation is made 
not later than the close of the calendar year in which 
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ends the taxable year to which it will 1st apply but 
only to the extent the amount of such allocation does 
not exceed the limitation under clause (ii). 

(ii) LIMITATION.—The limitation under this clause is 
the amount of credit allowable under this section 
(without regard to this subsection) for a taxable year 
with respect to an increase in the qualified basis of the 
building equal to the excess of— 

(I) the qualified basis of such building as of the 
close of the 1st taxable year to which such alloca-
tion will apply, over 

(II) the qualified basis of such building as of the 
close of the 1st taxable year to which the most re-
cent prior housing credit allocation with respect to 
such building applied. 

(iii) HOUSING CREDIT DOLLAR AMOUNT REDUCED BY 
FULL ALLOCATION.—Notwithstanding clause (i), the 
full amount of the allocation shall be taken into ac-
count under paragraph (2). 

(E) EXCEPTION WHERE 10 PERCENT OF COST INCURRED.— 
(i) IN GENERAL.—An allocation meets the require-

ments of this subparagraph if such allocation is made 
with respect to a qualified building which is placed in 
service not later than the close of the second calendar 
year following the calendar year in which the alloca-
tion is made. 

(ii) QUALIFIED BUILDING.—For purposes of clause (i), 
the term ‘‘qualified building’’ means any building 
which is part of a project if the taxpayer’s basis in 
such project (as of the date which is 1 year after the 
date that the allocation was made) is more than 10 
percent of the taxpayer’s reasonably expected basis in 
such project (as of the close of the second calendar 
year referred to in clause (i)). Such term does not in-
clude any existing building unless a credit is allowable 
under subsection (e) for rehabilitation expenditures 
paid or incurred by the taxpayer with respect to such 
building for a taxable year ending during the second 
calendar year referred to in clause (i) or the prior tax-
able year. 

(F) ALLOCATION OF CREDIT ON A PROJECT BASIS.— 
(i) IN GENERAL.—In the case of a project which in-

cludes (or will include) more than 1 building, an allo-
cation meets the requirements of this subparagraph 
if— 

(I) the allocation is made to the project for a cal-
endar year during the project period, 

(II) the allocation only applies to buildings 
placed in service during or after the calendar year 
for which the allocation is made, and 

(III) the portion of such allocation which is allo-
cated to any building in such project is specified 
not later than the close of the calendar year in 
which the building is placed in service. 
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(ii) PROJECT PERIOD.—For purposes of clause (i), the 
term ‘‘project period’’ means the period— 

(I) beginning with the 1st calendar year for 
which an allocation may be made for the 1st 
building placed in service as part of such project, 
and 

(II) ending with the calendar year the last 
building is placed in service as part of such 
project. 

(2) ALLOCATED CREDIT AMOUNT TO APPLY TO ALL TAXABLE 
YEARS ENDING DURING OR AFTER CREDIT ALLOCATION YEAR.— 
Any housing credit dollar amount allocated to any building for 
any calendar year— 

(A) shall apply to such building for all taxable years in 
the compliance period ending during or after such calendar 
year, and 

(B) shall reduce the aggregate housing credit dollar 
amount of the allocating agency only for such calendar 
year. 

(3) HOUSING CREDIT DOLLAR AMOUNT FOR AGENCIES.— 
(A) IN GENERAL.—The aggregate housing credit dollar 

amount which a housing credit agency may allocate for 
any calendar year is the portion of the State housing credit 
ceiling allocated under this paragraph for such calendar 
year to such agency. 

(B) STATE CEILING INITIALLY ALLOCATED TO STATE HOUS-
ING CREDIT AGENCIES.—Except as provided in subpara-
graphs (D) and (E), the State housing credit ceiling for 
each calendar year shall be allocated to the housing credit 
agency of such State. If there is more than 1 housing cred-
it agency of a State, all such agencies shall be treated as 
a single agency. 

(C) STATE HOUSING CREDIT CEILING.—The State housing 
credit ceiling applicable to any State for any calendar year 
shall be an amount equal to the sum of— 

(i) the unused State housing credit ceiling (if any) of 
such State for the preceding calendar year, 

(ii) the greater of— 
(I) $1.75 multiplied by the State population, or 
(II) $2,000,000, 

(iii) the amount of State housing credit ceiling re-
turned in the calendar year, plus 

(iv) the amount (if any) allocated under subpara-
graph (D) to such State by the Secretary. 

For purposes of clause (i), the unused State housing credit 
ceiling for any calendar year is the excess (if any) of the 
sum of the amounts described in clauses (ii) through (iv) 
over the aggregate housing credit dollar amount allocated 
for such year. For purposes of clause (iii), the amount of 
State housing credit ceiling returned in the calendar year 
equals the housing credit dollar amount previously allo-
cated within the State to any project which fails to meet 
the 10 percent test under paragraph (1)(E)(ii) on a date 
after the close of the calendar year in which the allocation 
was made or which does not become a qualified low-income 
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housing project within the period required by this section 
or the terms of the allocation or to any project with respect 
to which an allocation is cancelled by mutual consent of 
the housing credit agency and the allocation recipient. 

(D) UNUSED HOUSING CREDIT CARRYOVERS ALLOCATED 
AMONG CERTAIN STATES.— 

(i) IN GENERAL.—The unused housing credit carry-
over of a State for any calendar year shall be assigned 
to the Secretary for allocation among qualified States 
for the succeeding calendar year. 

(ii) UNUSED HOUSING CREDIT CARRYOVER.—For pur-
poses of this subparagraph, the unused housing credit 
carryover of a State for any calendar year is the excess 
(if any) of— 

(I) the unused State housing credit ceiling for 
the year preceding such year, over 

(II) the aggregate housing credit dollar amount 
allocated for such year. 

(iii) FORMULA FOR ALLOCATION OF UNUSED HOUSING 
CREDIT CARRYOVERS AMONG QUALIFIED STATES.—The 
amount allocated under this subparagraph to a quali-
fied State for any calendar year shall be the amount 
determined by the Secretary to bear the same ratio to 
the aggregate unused housing credit carryovers of all 
States for the preceding calendar year as such State’s 
population for the calendar year bears to the popu-
lation of all qualified States for the calendar year. For 
purposes of the preceding sentence, population shall 
be determined in accordance with section 146(j). 

(iv) QUALIFIED STATE.—For purposes of this sub-
paragraph, the term ‘‘qualified State’’ means, with re-
spect to a calendar year, any State— 

(I) which allocated its entire State housing cred-
it ceiling for the preceding calendar year, and 

(II) for which a request is made (not later than 
May 1 of the calendar year) to receive an alloca-
tion under clause (iii). 

(E) SPECIAL RULE FOR STATES WITH CONSTITUTIONAL 
HOME RULE CITIES.—For purposes of this subsection— 

(i) IN GENERAL.—The aggregate housing credit dollar 
amount for any constitutional home rule city for any 
calendar year shall be an amount which bears the 
same ratio to the State housing credit ceiling for such 
calendar year as— 

(I) the population of such city, bears to 
(II) the population of the entire State. 

(ii) COORDINATION WITH OTHER ALLOCATIONS.—In 
the case of any State which contains 1 or more con-
stitutional home rule cities, for purposes of applying 
this paragraph with respect to housing credit agencies 
in such State other than constitutional home rule cit-
ies, the State housing credit ceiling for any calendar 
year shall be reduced by the aggregate housing credit 
dollar amounts determined for such year for all con-
stitutional home rule cities in such State. 
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(iii) CONSTITUTIONAL HOME RULE CITY.—For pur-
poses of this paragraph, the term ‘‘constitutional home 
rule city’’ has the meaning given such term by section 
146(d)(3)(C). 

(F) STATE MAY PROVIDE FOR DIFFERENT ALLOCATION.— 
Rules similar to the rules of section 146(e) (other than 
paragraph (2)(B) thereof) shall apply for purposes of this 
paragraph. 

(G) POPULATION.—For purposes of this paragraph, popu-
lation shall be determined in accordance with section 
146(j). 

(H) COST-OF-LIVING ADJUSTMENT.— 
(i) IN GENERAL.—In the case of a calendar year after 

2002, the $2,000,000 and $1.75 amounts in subpara-
graph (C) shall each be increased by an amount equal 
to— 

(I) such dollar amount, multiplied by 
(II) the cost-of-living adjustment determined 

under section 1(f)(3) for such calendar year by 
substituting ‘‘calendar year 2001’’ for ‘‘calendar 
year 2016’’ in subparagraph (A)(ii) thereof. 

(ii) ROUNDING.—(I) In the case of the $2,000,000 
amount, any increase under clause (i) which is not a 
multiple of $5,000 shall be rounded to the next lowest 
multiple of $5,000. 

(II) In the case of the $1.75 amount, any increase 
under clause (i) which is not a multiple of 5 cents shall 
be rounded to the next lowest multiple of 5 cents. 

(I) INCREASE IN STATE HOUSING CREDIT CEILING FOR 
ø2018, 2019, 2020, AND 2021¿ CERTAIN CALENDAR YEARS.— 
In the case of calendar years 2018, 2019, 2020, øand 
2021,¿ 2021, 2023, 2024, and 2025, each of the dollar 
amounts in effect under clauses (I) and (II) of subpara-
graph (C)(ii) for any calendar year (after any increase 
under subparagraph (H)) shall be increased by multiplying 
such dollar amount by 1.125. 

(4) CREDIT FOR BUILDINGS FINANCED BY TAX-EXEMPT BONDS 
SUBJECT TO VOLUME CAP NOT TAKEN INTO ACCOUNT.— 

(A) IN GENERAL.—Paragraph (1) shall not apply to the 
portion of any credit allowable under subsection (a) which 
is attributable to eligible basis financed by any obligation 
the interest on which is exempt from tax under section 103 
if— 

(i) such obligation is taken into account under sec-
tion 146, and 

(ii) principal payments on such financing are applied 
within a reasonable period to redeem obligations the 
proceeds of which were used to provide such financing 
or such financing is refunded as described in section 
146(i)(6). 

ø(B) SPECIAL RULE WHERE 50 PERCENT OR MORE OF 
BUILDING IS FINANCED WITH TAX-EXEMPT BONDS SUBJECT 
TO VOLUME CAP.—For purposes of subparagraph (A), if 50 
percent or more of the aggregate basis of any building and 
the land on which the building is located is financed by 
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any obligation described in subparagraph (A), paragraph 
(1) shall not apply to any portion of the credit allowable 
under subsection (a) with respect to such building.¿ 

(B) SPECIAL RULE WHERE MINIMUM PERCENT OF BUILD-
INGS IS FINANCED WITH TAX-EXEMPT BONDS SUBJECT TO 
VOLUME CAP.—For purposes of subparagraph (A), para-
graph (1) shall not apply to any portion of the credit allow-
able under subsection (a) with respect to a building if— 

(i) 50 percent or more of the aggregate basis of such 
building and the land on which the building is located 
is financed by 1 or more obligations described in sub-
paragraph (A), or 

(ii)(I) 30 percent or more of the aggregate basis of 
such building and the land on which the building is 
located is financed by 1 or more qualified obligations, 
and 

(II) 1 or more of such qualified obligations— 
(aa) are part of an issue the issue date of which 

is after December 31, 2023, and 
(bb) provide the financing for not less than 5 

percent of the aggregate basis of such building and 
the land on which the building is located. 

(C) QUALIFIED OBLIGATION.—For purposes of subpara-
graph (B)(ii), the term ‘‘qualified obligation’’ means an obli-
gation which is described in subparagraph (A) and which 
is part of an issue the issue date of which is before January 
1, 2026. 

(5) PORTION OF STATE CEILING SET-ASIDE FOR CERTAIN 
PROJECTS INVOLVING QUALIFIED NONPROFIT ORGANIZATIONS.— 

(A) IN GENERAL.—Not more than 90 percent of the State 
housing credit ceiling for any State for any calendar year 
shall be allocated to projects other than qualified low-in-
come housing projects described in subparagraph (B). 

(B) PROJECTS INVOLVING QUALIFIED NONPROFIT ORGANI-
ZATIONS.—For purposes of subparagraph (A), a qualified 
low-income housing project is described in this subpara-
graph if a qualified nonprofit organization is to own an in-
terest in the project (directly or through a partnership) 
and materially participate (within the meaning of section 
469(h)) in the development and operation of the project 
throughout the compliance period. 

(C) QUALIFIED NONPROFIT ORGANIZATION.—For purposes 
of this paragraph, the term ‘‘qualified nonprofit organiza-
tion’’ means any organization if— 

(i) such organization is described in paragraph (3) or 
(4) of section 501(c) and is exempt from tax under sec-
tion 501(a), 

(ii) such organization is determined by the State 
housing credit agency not to be affiliated with or con-
trolled by a for-profit organization, and 

(iii) 1 of the exempt purposes of such organization 
includes the fostering of low-income housing. 

(D) TREATMENT OF CERTAIN SUBSIDIARIES.— 
(i) IN GENERAL.—For purposes of this paragraph, a 

qualified nonprofit organization shall be treated as 
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satisfying the ownership and material participation 
test of subparagraph (B) if any qualified corporation in 
which such organization holds stock satisfies such 
test. 

(ii) QUALIFIED CORPORATION.—For purposes of 
clause (i), the term ‘‘qualified corporation’’ means any 
corporation if 100 percent of the stock of such corpora-
tion is held by 1 or more qualified nonprofit organiza-
tions at all times during the period such corporation 
is in existence. 

(E) STATE MAY NOT OVERRIDE SET-ASIDE.—Nothing in 
subparagraph (F) of paragraph (3) shall be construed to 
permit a State not to comply with subparagraph (A) of this 
paragraph. 

(6) BUILDINGS ELIGIBLE FOR CREDIT ONLY IF MINIMUM LONG- 
TERM COMMITMENT TO LOW-INCOME HOUSING.— 

(A) IN GENERAL.—No credit shall be allowed by reason of 
this section with respect to any building for the taxable 
year unless an extended low-income housing commitment 
is in effect as of the end of such taxable year. 

(B) EXTENDED LOW-INCOME HOUSING COMMITMENT.—For 
purposes of this paragraph, the term ‘‘extended low-income 
housing commitment’’ means any agreement between the 
taxpayer and the housing credit agency— 

(i) which requires that the applicable fraction (as de-
fined in subsection (c)(1)) for the building for each tax-
able year in the extended use period will not be less 
than the applicable fraction specified in such agree-
ment and which prohibits the actions described in sub-
clauses (I) and (II) of subparagraph (E)(ii), 

(ii) which allows individuals who meet the income 
limitation applicable to the building under subsection 
(g) (whether prospective, present, or former occupants 
of the building) the right to enforce in any State court 
the requirement and prohibitions of clause (i), 

(iii) which prohibits the disposition to any person of 
any portion of the building to which such agreement 
applies unless all of the building to which such agree-
ment applies is disposed of to such person, 

(iv) which prohibits the refusal to lease to a holder 
of a voucher or certificate of eligibility under section 8 
of the United States Housing Act of 1937 because of 
the status of the prospective tenant as such a holder, 

(v) which is binding on all successors of the tax-
payer, and 

(vi) which, with respect to the property, is recorded 
pursuant to State law as a restrictive covenant. 

(C) ALLOCATION OF CREDIT MAY NOT EXCEED AMOUNT 
NECESSARY TO SUPPORT COMMITMENT.— 

(i) IN GENERAL.—The housing credit dollar amount 
allocated to any building may not exceed the amount 
necessary to support the applicable fraction specified 
in the extended low-income housing commitment for 
such building, including any increase in such fraction 
pursuant to the application of subsection (f)(3) if such 
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increase is reflected in an amended low-income hous-
ing commitment. 

(ii) BUILDINGS FINANCED BY TAX-EXEMPT BONDS.—If 
paragraph (4) applies to any building the amount of 
credit allowed in any taxable year may not exceed the 
amount necessary to support the applicable fraction 
specified in the extended low-income housing commit-
ment for such building. Such commitment may be 
amended to increase such fraction. 

(D) EXTENDED USE PERIOD.—For purposes of this para-
graph, the term ‘‘extended use period’’ means the period— 

(i) beginning on the 1st day in the compliance period 
on which such building is part of a qualified low-in-
come housing project, and 

(ii) ending on the later of— 
(I) the date specified by such agency in such 

agreement, or 
(II) the date which is 15 years after the close of 

the compliance period. 
(E) EXCEPTIONS IF FORECLOSURE OR IF NO BUYER WILL-

ING TO MAINTAIN LOW-INCOME STATUS.— 
(i) IN GENERAL.—The extended use period for any 

building shall terminate— 
(I) on the date the building is acquired by fore-

closure (or instrument in lieu of foreclosure) un-
less the Secretary determines that such acquisi-
tion is part of an arrangement with the taxpayer 
a purpose of which is to terminate such period, or 

(II) on the last day of the period specified in 
subparagraph (I) if the housing credit agency is 
unable to present during such period a qualified 
contract for the acquisition of the low-income por-
tion of the building by any person who will con-
tinue to operate such portion as a qualified low-in-
come building. 

Subclause (II) shall not apply to the extent more stringent 
requirements are provided in the agreement or in State 
law. 

(ii) EVICTION, ETC. OF EXISTING LOW-INCOME TEN-
ANTS NOT PERMITTED.—The termination of an ex-
tended use period under clause (i) shall not be con-
strued to permit before the close of the 3-year period 
following such termination— 

(I) the eviction or the termination of tenancy 
(other than for good cause) of an existing tenant 
of any low-income unit, or 

(II) any increase in the gross rent with respect 
to such unit not otherwise permitted under this 
section. 

(F) QUALIFIED CONTRACT.—For purposes of subpara-
graph (E), the term ‘‘qualified contract’’ means a bona fide 
contract to acquire (within a reasonable period after the 
contract is entered into) the nonlow-income portion of the 
building for fair market value and the low-income portion 
of the building for an amount not less than the applicable 
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fraction (specified in the extended low-income housing 
commitment) of— 

(i) the sum of— 
(I) the outstanding indebtedness secured by, or 

with respect to, the building, 
(II) the adjusted investor equity in the building, 

plus 
(III) other capital contributions not reflected in 

the amounts described in subclause (I) or (II), re-
duced by 

(ii) cash distributions from (or available for distribu-
tion from) the project. 

The Secretary shall prescribe such regulations as may be 
necessary or appropriate to carry out this paragraph, in-
cluding regulations to prevent the manipulation of the 
amount determined under the preceding sentence. 

(G) ADJUSTED INVESTOR EQUITY.— 
(i) IN GENERAL.—For purposes of subparagraph (E), 

the term ‘‘adjusted investor equity’’ means, with re-
spect to any calendar year, the aggregate amount of 
cash taxpayers invested with respect to the project in-
creased by the amount equal to— 

(I) such amount, multiplied by 
(II) the cost-of-living adjustment for such cal-

endar year, determined under section 1(f)(3) by 
substituting the base calendar year for ‘‘calendar 
year 2016’’ in subparagraph (A)(ii) thereof. 

An amount shall be taken into account as an investment 
in the project only to the extent there was an obligation to 
invest such amount as of the beginning of the credit period 
and to the extent such amount is reflected in the adjusted 
basis of the project. 

(ii) COST-OF-LIVING INCREASES IN EXCESS OF 5 PER-
CENT NOT TAKEN INTO ACCOUNT.—Under regulations 
prescribed by the Secretary, if the C-CPI-U for any 
calendar year (as defined in section 1(f)(6)) exceeds the 
C-CPI-U for the preceding calendar year by more than 
5 percent, the C-CPI-U for the base calendar year 
shall be increased such that such excess shall never be 
taken into account under clause (i). In the case of a 
base calendar year before 2017, the C-CPI-U for such 
year shall be determined by multiplying the CPI for 
such year by the amount determined under section 
1(f)(3)(B). 

(iii) BASE CALENDAR YEAR.—For purposes of this 
subparagraph, the term ‘‘base calendar year’’ means 
the calendar year with or within which the 1st taxable 
year of the credit period ends. 

(H) LOW-INCOME PORTION.—For purposes of this para-
graph, the low-income portion of a building is the portion 
of such building equal to the applicable fraction specified 
in the extended low-income housing commitment for the 
building. 

(I) PERIOD FOR FINDING BUYER.—The period referred to 
in this subparagraph is the 1-year period beginning on the 
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date (after the 14th year of the compliance period) the tax-
payer submits a written request to the housing credit 
agency to find a person to acquire the taxpayer’s interest 
in the low-income portion of the building. 

(J) EFFECT OF NONCOMPLIANCE.—If, during a taxable 
year, there is a determination that an extended low-in-
come housing agreement was not in effect as of the begin-
ning of such year, such determination shall not apply to 
any period before such year and subparagraph (A) shall be 
applied without regard to such determination if the failure 
is corrected within 1 year from the date of the determina-
tion. 

(K) PROJECTS WHICH CONSIST OF MORE THAN 1 BUILD-
ING.—The application of this paragraph to projects which 
consist of more than 1 building shall be made under regu-
lations prescribed by the Secretary. 

(7) SPECIAL RULES.— 
(A) BUILDING MUST BE LOCATED WITHIN JURISDICTION OF 

CREDIT AGENCY.—A housing credit agency may allocate its 
aggregate housing credit dollar amount only to buildings 
located in the jurisdiction of the governmental unit of 
which such agency is a part. 

(B) AGENCY ALLOCATIONS IN EXCESS OF LIMIT.—If the ag-
gregate housing credit dollar amounts allocated by a hous-
ing credit agency for any calendar year exceed the portion 
of the State housing credit ceiling allocated to such agency 
for such calendar year, the housing credit dollar amounts 
so allocated shall be reduced (to the extent of such excess) 
for buildings in the reverse of the order in which the allo-
cations of such amounts were made. 

(C) CREDIT REDUCED IF ALLOCATED CREDIT DOLLAR 
AMOUNT IS LESS THAN CREDIT WHICH WOULD BE ALLOWABLE 
WITHOUT REGARD TO PLACED IN SERVICE CONVENTION, 
ETC..— 

(i) IN GENERAL.—The amount of the credit deter-
mined under this section with respect to any building 
shall not exceed the clause (ii) percentage of the 
amount of the credit which would (but for this sub-
paragraph) be determined under this section with re-
spect to such building. 

(ii) DETERMINATION OF PERCENTAGE.—For purposes 
of clause (i), the clause (ii) percentage with respect to 
any building is the percentage which— 

(I) the housing credit dollar amount allocated to 
such building bears to 

(II) the credit amount determined in accordance 
with clause (iii). 

(iii) DETERMINATION OF CREDIT AMOUNT.—The credit 
amount determined in accordance with this clause is 
the amount of the credit which would (but for this sub-
paragraph) be determined under this section with re-
spect to the building if— 

(I) this section were applied without regard to 
paragraphs (2)(A) and (3)(B) of subsection (f), and 
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(II) subsection (f)(3)(A) were applied without re-
gard to ‘‘the percentage equal to 2/3 of’’. 

(D) HOUSING CREDIT AGENCY TO SPECIFY APPLICABLE 
PERCENTAGE AND MAXIMUM QUALIFIED BASIS.—In allocating 
a housing credit dollar amount to any building, the hous-
ing credit agency shall specify the applicable percentage 
and the maximum qualified basis which may be taken into 
account under this section with respect to such building. 
The applicable percentage and maximum qualified basis so 
specified shall not exceed the applicable percentage and 
qualified basis determined under this section without re-
gard to this subsection. 

(8) OTHER DEFINITIONS.—For purposes of this subsection— 
(A) HOUSING CREDIT AGENCY.—The term ‘‘housing credit 

agency’’ means any agency authorized to carry out this 
subsection. 

(B) POSSESSIONS TREATED AS STATES.—The term ‘‘State’’ 
includes a possession of the United States. 

(i) DEFINITIONS AND SPECIAL RULES.—For purposes of this sec-
tion— 

(1) COMPLIANCE PERIOD.—The term ‘‘compliance period’’ 
means, with respect to any building, the period of 15 taxable 
years beginning with the 1st taxable year of the credit period 
with respect thereto. 

(2) DETERMINATION OF WHETHER BUILDING IS FEDERALLY 
SUBSIDIZED.— 

(A) IN GENERAL.—Except as otherwise provided in this 
paragraph, for purposes of subsection (b)(1), a new build-
ing shall be treated as federally subsidized for any taxable 
year if, at any time during such taxable year or any prior 
taxable year, there is or was outstanding any obligation 
the interest on which is exempt from tax under section 103 
the proceeds of which are or were used (directly or indi-
rectly) with respect to such building or the operation there-
of. 

(B) ELECTION TO REDUCE ELIGIBLE BASIS BY PROCEEDS OF 
OBLIGATIONS.—A tax-exempt obligation shall not be taken 
into account under subparagraph (A) if the taxpayer elects 
to exclude from the eligible basis of the building for pur-
poses of subsection (d) the proceeds of such obligation. 

(C) SPECIAL RULE FOR SUBSIDIZED CONSTRUCTION FI-
NANCING.—Subparagraph (A) shall not apply to any tax-ex-
empt obligation used to provide construction financing for 
any building if— 

(i) such obligation (when issued) identified the build-
ing for which the proceeds of such obligation would be 
used, and 

(ii) such obligation is redeemed before such building 
is placed in service. 

(3) LOW-INCOME UNIT.— 
(A) IN GENERAL.—The term ‘‘low-income unit’’ means 

any unit in a building if— 
(i) such unit is rent-restricted (as defined in sub-

section (g)(2)), and 
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(ii) the individuals occupying such unit meet the in-
come limitation applicable under subsection (g)(1) to 
the project of which such building is a part. 

(B) EXCEPTIONS.— 
(i) IN GENERAL.—A unit shall not be treated as a 

low-income unit unless the unit is suitable for occu-
pancy and used other than on a transient basis. 

(ii) SUITABILITY FOR OCCUPANCY.—For purposes of 
clause (i), the suitability of a unit for occupancy shall 
be determined under regulations prescribed by the 
Secretary taking into account local health, safety, and 
building codes. 

(iii) TRANSITIONAL HOUSING FOR HOMELESS.—For 
purposes of clause (i), a unit shall be considered to be 
used other than on a transient basis if the unit con-
tains sleeping accommodations and kitchen and bath-
room facilities and is located in a building— 

(I) which is used exclusively to facilitate the 
transition of homeless individuals (within the 
meaning of section 103 of the McKinney-Vento 
Homeless Assistance Act (42 U.S.C. 11302), as in 
effect on the date of the enactment of this clause) 
to independent living within 24 months, and 

(II) in which a governmental entity or qualified 
nonprofit organization (as defined in subsection 
(h)(5)) provides such individuals with temporary 
housing and supportive services designed to assist 
such individuals in locating and retaining perma-
nent housing. 

(iv) SINGLE-ROOM OCCUPANCY UNITS.—For purposes 
of clause (i), a single-room occupancy unit shall not be 
treated as used on a transient basis merely because it 
is rented on a month-by-month basis. 

(C) SPECIAL RULE FOR BUILDINGS HAVING 4 OR FEWER 
UNITS.—In the case of any building which has 4 or fewer 
residential rental units, no unit in such building shall be 
treated as a low-income unit if the units in such building 
are owned by— 

(i) any individual who occupies a residential unit in 
such building, or 

(ii) any person who is related (as defined in sub-
section (d)(2)(D)(iii)) to such individual. 

(D) CERTAIN STUDENTS NOT TO DISQUALIFY UNIT.—A unit 
shall not fail to be treated as a low-income unit merely be-
cause it is occupied— 

(i) by an individual who is— 
(I) a student and receiving assistance under 

title IV of the Social Security Act, 
(II) a student who was previously under the 

care and placement responsibility of the State 
agency responsible for administering a plan under 
part B or part E of title IV of the Social Security 
Act, or 

(III) enrolled in a job training program receiving 
assistance under the Job Training Partnership Act 
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or under other similar Federal, State, or local 
laws, or 

(ii) entirely by full-time students if such students 
are— 

(I) single parents and their children and such 
parents are not dependents (as defined in section 
152, determined without regard to subsections 
(b)(1), (b)(2), and (d)(1)(B) thereof) of another indi-
vidual and such children are not dependents (as 
so defined) of another individual other than a par-
ent of such children, or 

(II) married and file a joint return. 
(E) OWNER-OCCUPIED BUILDINGS HAVING 4 OR FEWER 

UNITS ELIGIBLE FOR CREDIT WHERE DEVELOPMENT PLAN.— 
(i) IN GENERAL.—Subparagraph (C) shall not apply 

to the acquisition or rehabilitation of a building pursu-
ant to a development plan of action sponsored by a 
State or local government or a qualified nonprofit or-
ganization (as defined in subsection (h)(5)(C)). 

(ii) LIMITATION ON CREDIT.—In the case of a building 
to which clause (i) applies, the applicable fraction shall 
not exceed 80 percent of the unit fraction. 

(iii) CERTAIN UNRENTED UNITS TREATED AS OWNER- 
OCCUPIED.—In the case of a building to which clause 
(i) applies, any unit which is not rented for 90 days or 
more shall be treated as occupied by the owner of the 
building as of the 1st day it is not rented. 

(4) NEW BUILDING.—The term ‘‘new building’’ means a build-
ing the original use of which begins with the taxpayer. 

(5) EXISTING BUILDING.—The term ‘‘existing building’’ means 
any building which is not a new building. 

(6) APPLICATION TO ESTATES AND TRUSTS.—In the case of an 
estate or trust, the amount of the credit determined under sub-
section (a) and any increase in tax under subsection (j) shall 
be apportioned between the estate or trust and the bene-
ficiaries on the basis of the income of the estate or trust allo-
cable to each. 

(7) IMPACT OF TENANT’S RIGHT OF 1ST REFUSAL TO ACQUIRE 
PROPERTY.— 

(A) IN GENERAL.—No Federal income tax benefit shall 
fail to be allowable to the taxpayer with respect to any 
qualified low-income building merely by reason of a right 
of 1st refusal held by the tenants (in cooperative form or 
otherwise) or resident management corporation of such 
building or by a qualified nonprofit organization (as de-
fined in subsection (h)(5)(C)) or government agency to pur-
chase the property after the close of the compliance period 
for a price which is not less than the minimum purchase 
price determined under subparagraph (B). 

(B) MINIMUM PURCHASE PRICE.—For purposes of sub-
paragraph (A), the minimum purchase price under this 
subparagraph is an amount equal to the sum of— 

(i) the principal amount of outstanding indebtedness 
secured by the building (other than indebtedness in-
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curred within the 5-year period ending on the date of 
the sale to the tenants), and 

(ii) all Federal, State, and local taxes attributable to 
such sale. 

Except in the case of Federal income taxes, there shall not 
be taken into account under clause (ii) any additional tax 
attributable to the application of clause (ii). 

(8) TREATMENT OF RURAL PROJECTS.—For purposes of this 
section, in the case of any project for residential rental prop-
erty located in a rural area (as defined in section 520 of the 
Housing Act of 1949), any income limitation measured by ref-
erence to area median gross income shall be measured by ref-
erence to the greater of area median gross income or national 
non-metropolitan median income. The preceding sentence shall 
not apply with respect to any building if paragraph (1) of sec-
tion 42(h) does not apply by reason of paragraph (4) thereof to 
any portion of the credit determined under this section with re-
spect to such building. 

(9) COORDINATION WITH LOW-INCOME HOUSING GRANTS.— 
(A) REDUCTION IN STATE HOUSING CREDIT CEILING FOR 

LOW-INCOME HOUSING GRANTS RECEIVED IN 2009.—For pur-
poses of this section, the amounts described in clauses (i) 
through (iv) of subsection (h)(3)(C) with respect to any 
State for 2009 shall each be reduced by so much of such 
amount as is taken into account in determining the 
amount of any grant to such State under section 1602 of 
the American Recovery and Reinvestment Tax Act of 2009. 

(B) SPECIAL RULE FOR BASIS.—Basis of a qualified low- 
income building shall not be reduced by the amount of any 
grant described in subparagraph (A). 

(j) RECAPTURE OF CREDIT.— 
(1) IN GENERAL.—If— 

(A) as of the close of any taxable year in the compliance 
period, the amount of the qualified basis of any building 
with respect to the taxpayer is less than 

(B) the amount of such basis as of the close of the pre-
ceding taxable year, 

then the taxpayer’s tax under this chapter for the taxable year 
shall be increased by the credit recapture amount. 

(2) CREDIT RECAPTURE AMOUNT.—For purposes of paragraph 
(1), the credit recapture amount is an amount equal to the sum 
of— 

(A) the aggregate decrease in the credits allowed to the 
taxpayer under section 38 for all prior taxable years which 
would have resulted if the accelerated portion of the credit 
allowable by reason of this section were not allowed for all 
prior taxable years with respect to the excess of the 
amount described in paragraph (1)(B) over the amount de-
scribed in paragraph (1)(A), plus 

(B) interest at the overpayment rate established under 
section 6621 on the amount determined under subpara-
graph (A) for each prior taxable year for the period begin-
ning on the due date for filing the return for the prior tax-
able year involved. 
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No deduction shall be allowed under this chapter for interest 
described in subparagraph (B). 

(3) ACCELERATED PORTION OF CREDIT.—For purposes of para-
graph (2), the accelerated portion of the credit for the prior tax-
able years with respect to any amount of basis is the excess 
of— 

(A) the aggregate credit allowed by reason of this section 
(without regard to this subsection) for such years with re-
spect to such basis, over 

(B) the aggregate credit which would be allowable by 
reason of this section for such years with respect to such 
basis if the aggregate credit which would (but for this sub-
section) have been allowable for the entire compliance pe-
riod were allowable ratably over 15 years. 

(4) SPECIAL RULES.— 
(A) TAX BENEFIT RULE.—The tax for the taxable year 

shall be increased under paragraph (1) only with respect 
to credits allowed by reason of this section which were 
used to reduce tax liability. In the case of credits not so 
used to reduce tax liability, the carryforwards and 
carrybacks under section 39 shall be appropriately ad-
justed. 

(B) ONLY BASIS FOR WHICH CREDIT ALLOWED TAKEN INTO 
ACCOUNT.—Qualified basis shall be taken into account 
under paragraph (1)(B) only to the extent such basis was 
taken into account in determining the credit under sub-
section (a) for the preceding taxable year referred to in 
such paragraph. 

(C) NO RECAPTURE OF ADDITIONAL CREDIT ALLOWABLE BY 
REASON OF SUBSECTION (F)(3).—Paragraph (1) shall apply to 
a decrease in qualified basis only to the extent such de-
crease exceeds the amount of qualified basis with respect 
to which a credit was allowable for the taxable year re-
ferred to in paragraph (1)(B) by reason of subsection (f)(3). 

(D) NO CREDITS AGAINST TAX.—Any increase in tax 
under this subsection shall not be treated as a tax imposed 
by this chapter for purposes of determining the amount of 
any credit under this chapter. 

(E) NO RECAPTURE BY REASON OF CASUALTY LOSS.—The 
increase in tax under this subsection shall not apply to a 
reduction in qualified basis by reason of a casualty loss to 
the extent such loss is restored by reconstruction or re-
placement within a reasonable period established by the 
Secretary. 

(F) NO RECAPTURE WHERE DE MINIMIS CHANGES IN FLOOR 
SPACE.—The Secretary may provide that the increase in 
tax under this subsection shall not apply with respect to 
any building if— 

(i) such increase results from a de minimis change 
in the floor space fraction under subsection (c)(1), and 

(ii) the building is a qualified low-income building 
after such change. 

(5) CERTAIN PARTNERSHIPS TREATED AS THE TAXPAYER.— 
(A) IN GENERAL.—For purposes of applying this sub-

section to a partnership to which this paragraph applies— 
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(i) such partnership shall be treated as the taxpayer 
to which the credit allowable under subsection (a) was 
allowed, 

(ii) the amount of such credit allowed shall be treat-
ed as the amount which would have been allowed to 
the partnership were such credit allowable to such 
partnership, 

(iii) paragraph (4)(A) shall not apply, and 
(iv) the amount of the increase in tax under this 

subsection for any taxable year shall be allocated 
among the partners of such partnership in the same 
manner as such partnership’s taxable income for such 
year is allocated among such partners. 

(B) PARTNERSHIPS TO WHICH PARAGRAPH APPLIES.—This 
paragraph shall apply to any partnership which has 35 or 
more partners unless the partnership elects not to have 
this paragraph apply. 

(C) SPECIAL RULES.— 
(i) HUSBAND AND WIFE TREATED AS 1 PARTNER.—For 

purposes of subparagraph (B)(i), a husband and wife 
(and their estates) shall be treated as 1 partner. 

(ii) ELECTION IRREVOCABLE.—Any election under 
subparagraph (B), once made, shall be irrevocable. 

(6) NO RECAPTURE ON DISPOSITION OF BUILDING WHICH CON-
TINUES IN QUALIFIED USE.— 

(A) IN GENERAL.—The increase in tax under this sub-
section shall not apply solely by reason of the disposition 
of a building (or an interest therein) if it is reasonably ex-
pected that such building will continue to be operated as 
a qualified low-income building for the remaining compli-
ance period with respect to such building. 

(B) STATUTE OF LIMITATIONS.—If a building (or an inter-
est therein) is disposed of during any taxable year and 
there is any reduction in the qualified basis of such build-
ing which results in an increase in tax under this sub-
section for such taxable or any subsequent taxable year, 
then— 

(i) the statutory period for the assessment of any de-
ficiency with respect to such increase in tax shall not 
expire before the expiration of 3 years from the date 
the Secretary is notified by the taxpayer (in such man-
ner as the Secretary may prescribe) of such reduction 
in qualified basis, and 

(ii) such deficiency may be assessed before the expi-
ration of such 3-year period notwithstanding the provi-
sions of any other law or rule of law which would oth-
erwise prevent such assessment. 

(k) APPLICATION OF AT-RISK RULES.—For purposes of this sec-
tion— 

(1) IN GENERAL.—Except as otherwise provided in this sub-
section, rules similar to the rules of section 49(a)(1) (other than 
subparagraphs (D)(ii)(II) and (D)(iv)(I) thereof), section 
49(a)(2), and section 49(b)(1) shall apply in determining the 
qualified basis of any building in the same manner as such sec-
tions apply in determining the credit base of property. 

VerDate Sep 11 2014 11:36 Jan 24, 2024 Jkt 054628 PO 00000 Frm 00175 Fmt 6659 Sfmt 6601 E:\HR\OC\HR353P1.XXX HR353P1rf
re

de
ric

k 
on

 L
A

P
8M

3W
LY

3P
R

O
D

 w
ith

 H
E

A
R

IN
G



170 

(2) SPECIAL RULES FOR DETERMINING QUALIFIED PERSON.— 
For purposes of paragraph (1)— 

(A) IN GENERAL.—If the requirements of subparagraphs 
(B), (C), and (D) are met with respect to any financing bor-
rowed from a qualified nonprofit organization (as defined 
in subsection (h)(5)), the determination of whether such fi-
nancing is qualified commercial financing with respect to 
any qualified low-income building shall be made without 
regard to whether such organization— 

(i) is actively and regularly engaged in the business 
of lending money, or 

(ii) is a person described in section 
49(a)(1)(D)(iv)(II). 

(B) FINANCING SECURED BY PROPERTY.—The require-
ments of this subparagraph are met with respect to any fi-
nancing if such financing is secured by the qualified low- 
income building, except that this subparagraph shall not 
apply in the case of a federally assisted building described 
in subsection (d)(6)(C) if— 

(i) a security interest in such building is not per-
mitted by a Federal agency holding or insuring the 
mortgage secured by such building, and 

(ii) the proceeds from the financing (if any) are ap-
plied to acquire or improve such building. 

(C) PORTION OF BUILDING ATTRIBUTABLE TO FINANCING.— 
The requirements of this subparagraph are met with re-
spect to any financing for any taxable year in the compli-
ance period if, as of the close of such taxable year, not 
more than 60 percent of the eligible basis of the qualified 
low-income building is attributable to such financing (re-
duced by the principal and interest of any governmental fi-
nancing which is part of a wrap-around mortgage involv-
ing such financing). 

(D) REPAYMENT OF PRINCIPAL AND INTEREST.—The re-
quirements of this subparagraph are met with respect to 
any financing if such financing is fully repaid on or before 
the earliest of— 

(i) the date on which such financing matures, 
(ii) the 90th day after the close of the compliance pe-

riod with respect to the qualified low-income building, 
or 

(iii) the date of its refinancing or the sale of the 
building to which such financing relates. 

In the case of a qualified nonprofit organization which is 
not described in section 49(a)(1)(D)(iv)(II) with respect to a 
building, clause (ii) of this subparagraph shall be applied 
as if the date described therein were the 90th day after the 
earlier of the date the building ceases to be a qualified 
low-income building or the date which is 15 years after the 
close of a compliance period with respect thereto. 

(3) PRESENT VALUE OF FINANCING.—If the rate of interest on 
any financing described in paragraph (2)(A) is less than the 
rate which is 1 percentage point below the applicable Federal 
rate as of the time such financing is incurred, then the quali-
fied basis (to which such financing relates) of the qualified low- 
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income building shall be the present value of the amount of 
such financing, using as the discount rate such applicable Fed-
eral rate. For purposes of the preceding sentence, the rate of 
interest on any financing shall be determined by treating inter-
est to the extent of government subsidies as not payable. 

(4) FAILURE TO FULLY REPAY.— 
(A) IN GENERAL.—To the extent that the requirements of 

paragraph (2)(D) are not met, then the taxpayer’s tax 
under this chapter for the taxable year in which such fail-
ure occurs shall be increased by an amount equal to the 
applicable portion of the credit under this section with re-
spect to such building, increased by an amount of interest 
for the period— 

(i) beginning with the due date for the filing of the 
return of tax imposed by chapter 1 for the 1st taxable 
year for which such credit was allowable, and 

(ii) ending with the due date for the taxable year in 
which such failure occurs, 

determined by using the underpayment rate and method 
under section 6621. 

(B) APPLICABLE PORTION.—For purposes of subparagraph 
(A), the term ‘‘applicable portion’’ means the aggregate de-
crease in the credits allowed to a taxpayer under section 
38 for all prior taxable years which would have resulted if 
the eligible basis of the building were reduced by the 
amount of financing which does not meet requirements of 
paragraph (2)(D). 

(C) CERTAIN RULES TO APPLY.—Rules similar to the rules 
of subparagraphs (A) and (D) of subsection (j)(4) shall 
apply for purposes of this subsection. 

(l) CERTIFICATIONS AND OTHER REPORTS TO SECRETARY.— 
(1) CERTIFICATION WITH RESPECT TO 1ST YEAR OF CREDIT PE-

RIOD.—Following the close of the 1st taxable year in the credit 
period with respect to any qualified low-income building, the 
taxpayer shall certify to the Secretary (at such time and in 
such form and in such manner as the Secretary prescribes)— 

(A) the taxable year, and calendar year, in which such 
building was placed in service, 

(B) the adjusted basis and eligible basis of such building 
as of the close of the 1st year of the credit period, 

(C) the maximum applicable percentage and qualified 
basis permitted to be taken into account by the appro-
priate housing credit agency under subsection (h), 

(D) the election made under subsection (g) with respect 
to the qualified low-income housing project of which such 
building is a part, and 

(E) such other information as the Secretary may require. 
In the case of a failure to make the certification required by 
the preceding sentence on the date prescribed therefor, unless 
it is shown that such failure is due to reasonable cause and not 
to willful neglect, no credit shall be allowable by reason of sub-
section (a) with respect to such building for any taxable year 
ending before such certification is made. 

(2) ANNUAL REPORTS TO THE SECRETARY.—The Secretary 
may require taxpayers to submit an information return (at 
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such time and in such form and manner as the Secretary pre-
scribes) for each taxable year setting forth— 

(A) the qualified basis for the taxable year of each quali-
fied low-income building of the taxpayer, 

(B) the information described in paragraph (1)(C) for the 
taxable year, and 

(C) such other information as the Secretary may require. 
The penalty under section 6652(j) shall apply to any failure to 
submit the return required by the Secretary under the pre-
ceding sentence on the date prescribed therefor. 

(3) ANNUAL REPORTS FROM HOUSING CREDIT AGENCIES.—Each 
agency which allocates any housing credit amount to any 
building for any calendar year shall submit to the Secretary (at 
such time and in such manner as the Secretary shall prescribe) 
an annual report specifying— 

(A) the amount of housing credit amount allocated to 
each building for such year, 

(B) sufficient information to identify each such building 
and the taxpayer with respect thereto, and 

(C) such other information as the Secretary may require. 
The penalty under section 6652(j) shall apply to any failure to 
submit the report required by the preceding sentence on the 
date prescribed therefor. 

(m) RESPONSIBILITIES OF HOUSING CREDIT AGENCIES.— 
(1) PLANS FOR ALLOCATION OF CREDIT AMONG PROJECTS.— 

(A) IN GENERAL.—Notwithstanding any other provision 
of this section, the housing credit dollar amount with re-
spect to any building shall be zero unless— 

(i) such amount was allocated pursuant to a quali-
fied allocation plan of the housing credit agency which 
is approved by the governmental unit (in accordance 
with rules similar to the rules of section 147(f)(2) 
(other than subparagraph (B)(ii) thereof)) of which 
such agency is a part, 

(ii) such agency notifies the chief executive officer 
(or the equivalent) of the local jurisdiction within 
which the building is located of such project and pro-
vides such individual a reasonable opportunity to com-
ment on the project, 

(iii) a comprehensive market study of the housing 
needs of low-income individuals in the area to be 
served by the project is conducted before the credit al-
location is made and at the developer’s expense by a 
disinterested party who is approved by such agency, 
and 

(iv) a written explanation is available to the general 
public for any allocation of a housing credit dollar 
amount which is not made in accordance with estab-
lished priorities and selection criteria of the housing 
credit agency. 

(B) QUALIFIED ALLOCATION PLAN.—For purposes of this 
paragraph, the term ‘‘qualified allocation plan’’ means any 
plan— 
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(i) which sets forth selection criteria to be used to 
determine housing priorities of the housing credit 
agency which are appropriate to local conditions, 

(ii) which also gives preference in allocating housing 
credit dollar amounts among selected projects to— 

(I) projects serving the lowest income tenants, 
(II) projects obligated to serve qualified tenants 

for the longest periods, and 
(III) projects which are located in qualified cen-

sus tracts (as defined in subsection (d)(5)(B)(ii)) 
and the development of which contributes to a 
concerted community revitalization plan, and 

(iii) which provides a procedure that the agency (or 
an agent or other private contractor of such agency) 
will follow in monitoring for noncompliance with the 
provisions of this section and in notifying the Internal 
Revenue Service of such noncompliance which such 
agency becomes aware of and in monitoring for non-
compliance with habitability standards through reg-
ular site visits. 

(C) CERTAIN SELECTION CRITERIA MUST BE USED.—The 
selection criteria set forth in a qualified allocation plan 
must include 

(i) project location, 
(ii) housing needs characteristics, 
(iii) project characteristics, including whether the 

project includes the use of existing housing as part of 
a community revitalization plan, 

(iv) sponsor characteristics, 
(v) tenant populations with special housing needs, 
(vi) public housing waiting lists, 
(vii) tenant populations of individuals with children, 
(viii) projects intended for eventual tenant owner-

ship, 
(ix) the energy efficiency of the project, and 
(x) the historic nature of the project. 

(D) APPLICATION TO BOND FINANCED PROJECTS.—Sub-
section (h)(4) shall not apply to any project unless the 
project satisfies the requirements for allocation of a hous-
ing credit dollar amount under the qualified allocation 
plan applicable to the area in which the project is located. 

(2) CREDIT ALLOCATED TO BUILDING NOT TO EXCEED AMOUNT 
NECESSARY TO ASSURE PROJECT FEASIBILITY.— 

(A) IN GENERAL.—The housing credit dollar amount allo-
cated to a project shall not exceed the amount the housing 
credit agency determines is necessary for the financial fea-
sibility of the project and its viability as a qualified low- 
income housing project throughout the credit period. 

(B) AGENCY EVALUATION.—In making the determination 
under subparagraph (A), the housing credit agency shall 
consider— 

(i) the sources and uses of funds and the total fi-
nancing planned for the project, 

(ii) any proceeds or receipts expected to be generated 
by reason of tax benefits, 
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(iii) the percentage of the housing credit dollar 
amount used for project costs other than the cost of 
intermediaries, and 

(iv) the reasonableness of the developmental and 
operational costs of the project. 

Clause (iii) shall not be applied so as to impede the devel-
opment of projects in hard-to-develop areas. Such a deter-
mination shall not be construed to be a representation or 
warranty as to the feasibility or viability of the project. 

(C) DETERMINATION MADE WHEN CREDIT AMOUNT APPLIED 
FOR AND WHEN BUILDING PLACED IN SERVICE.— 

(i) IN GENERAL.—A determination under subpara-
graph (A) shall be made as of each of the following 
times: 

(I) The application for the housing credit dollar 
amount. 

(II) The allocation of the housing credit dollar 
amount. 

(III) The date the building is placed in service. 
(ii) CERTIFICATION AS TO AMOUNT OF OTHER SUB-

SIDIES.—Prior to each determination under clause (i), 
the taxpayer shall certify to the housing credit agency 
the full extent of all Federal, State, and local subsidies 
which apply (or which the taxpayer expects to apply) 
with respect to the building. 

(D) APPLICATION TO BOND FINANCED PROJECTS.—Sub-
section (h)(4) shall not apply to any project unless the gov-
ernmental unit which issued the bonds (or on behalf of 
which the bonds were issued) makes a determination 
under rules similar to the rules of subparagraphs (A) and 
(B). 

(n) REGULATIONS.—The Secretary shall prescribe such regula-
tions as may be necessary or appropriate to carry out the purposes 
of this section, including regulations— 

(1) dealing with— 
(A) projects which include more than 1 building or only 

a portion of a building, 
(B) buildings which are placed in service in portions, 

(2) providing for the application of this section to short tax-
able years, 

(3) preventing the avoidance of the rules of this section, and 
(4) providing the opportunity for housing credit agencies to 

correct administrative errors and omissions with respect to al-
locations and record keeping within a reasonable period after 
their discovery, taking into account the availability of regula-
tions and other administrative guidance from the Secretary. 

* * * * * * * 

PART VI—ALTERNATIVE MINIMUM TAX 
* * * * * * * 

SEC. 56. ADJUSTMENTS IN COMPUTING ALTERNATIVE MINIMUM TAX-
ABLE INCOME. 

(a) ADJUSTMENTS APPLICABLE TO ALL TAXPAYERS.—In deter-
mining the amount of the alternative minimum taxable income for 
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any taxable year the following treatment shall apply (in lieu of the 
treatment applicable for purposes of computing the regular tax): 

(1) DEPRECIATION.— 
(A) IN GENERAL.— 

(i) PROPERTY OTHER THAN CERTAIN PERSONAL PROP-
ERTY.—Except as provided in clause (ii), the deprecia-
tion deduction allowable under section 167 with re-
spect to any tangible property placed in service after 
December 31, 1986, shall be determined under the al-
ternative system of section 168(g). In the case of prop-
erty placed in service after December 31, 1998, the 
preceding sentence shall not apply but clause (ii) shall 
continue to apply. 

(ii) 150-PERCENT DECLINING BALANCE METHOD FOR 
CERTAIN PROPERTY.—The method of depreciation used 
shall be— 

(I) the 150 percent declining balance method, 
(II) switching to the straight line method for the 

1st taxable year for which using the straight line 
method with respect to the adjusted basis as of 
the beginning of the year will yield a higher allow-
ance. 

The preceding sentence shall not apply to any section 1250 
property (as defined in section 1250(c)) (and the straight 
line method shall be used for such section 1250 property) 
or to any other property if the depreciation deduction de-
termined under section 168 with respect to such other 
property for purposes of the regular tax is determined by 
using the straight line method. 

(B) EXCEPTION FOR CERTAIN PROPERTY.—This paragraph 
shall not apply to property described in paragraph (1), (2), 
(3), or (4) of section 168(f), or in section 168(e)(3)(C)(iv). 

(C) COORDINATION WITH TRANSITIONAL RULES.— 
(i) IN GENERAL.—This paragraph shall not apply to 

property placed in service after December 31, 1986, to 
which the amendments made by section 201 of the 
Tax Reform Act of 1986 do not apply by reason of sec-
tion 203, 204, or 251(d) of such Act. 

(ii) TREATMENT OF CERTAIN PROPERTY PLACED IN 
SERVICE BEFORE 1987.—This paragraph shall apply to 
any property to which the amendments made by sec-
tion 201 of the Tax Reform Act of 1986 apply by rea-
son of an election under section 203(a)(1)(B) of such 
Act without regard to the requirement of subpara-
graph (A) that the property be placed in service after 
December 31, 1986. 

(D) NORMALIZATION RULES.—With respect to public util-
ity property described in section 168(i)(10), the Secretary 
shall prescribe the requirements of a normalization meth-
od of accounting for this section. 

(2) MINING EXPLORATION AND DEVELOPMENT COSTS.— 
(A) IN GENERAL.—With respect to each mine or other 

natural deposit (other than an oil, gas, or geothermal well) 
of the taxpayer, the amount allowable as a deduction 
under section 616(a) or 617(a) (determined without regard 
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to section 291(b)) in computing the regular tax for costs 
paid or incurred after December 31, 1986, shall be capital-
ized and amortized ratably over the 10-year period begin-
ning with the taxable year in which the expenditures were 
made. 

(B) LOSS ALLOWED.—If a loss is sustained with respect 
to any property described in subparagraph (A), a deduction 
shall be allowed for the expenditures described in subpara-
graph (A) for the taxable year in which such loss is sus-
tained in an amount equal to the lesser of— 

(i) the amount allowable under section 165(a) for the 
expenditures if they had remained capitalized, or 

(ii) the amount of such expenditures which have not 
previously been amortized under subparagraph (A). 

(3) TREATMENT OF CERTAIN LONG-TERM CONTRACTS.—In the 
case of any long-term contract entered into by the taxpayer on 
or after March 1, 1986, the taxable income from such contract 
shall be determined under the percentage of completion meth-
od of accounting (as modified by section 460(b)). For purposes 
of the preceding sentence, in the case of a contract described 
in section 460(e)(1), the percentage of the contract completed 
shall be determined under section 460(b)(1) by using the sim-
plified procedures for allocation of costs prescribed under sec-
tion 460(b)(3). The first sentence of this paragraph shall not 
apply to any home construction contract (as defined in section 
460(e)(6)). 

(4) ALTERNATIVE TAX NET OPERATING LOSS DEDUCTION.—The 
alternative tax net operating loss deduction shall be allowed in 
lieu of the net operating loss deduction allowed under section 
172. 

(5) POLLUTION CONTROL FACILITIES.—In the case of any cer-
tified pollution control facility placed in service after December 
31, 1986, the deduction allowable under section 169 (without 
regard to section 291) shall be determined under the alter-
native system of section 168(g). In the case of such a facility 
placed in service after December 31, 1998, such deduction shall 
be determined under section 168 using the straight line meth-
od. 

(6) ADJUSTED BASIS.—The adjusted basis of any property to 
which paragraph (1) or (5) applies (or with respect to which 
there are any expenditures to which paragraph (2) or sub-
section (b)(2) applies) shall be determined on the basis of the 
treatment prescribed in paragraph (1), (2), or (5), or subsection 
(b)(2), whichever applies. 

(7) SECTION 87 NOT APPLICABLE.—Section 87 (relating to alco-
hol fuel credit) shall not apply. 

(b) ADJUSTMENTS APPLICABLE TO INDIVIDUALS.—In determining 
the amount of the alternative minimum taxable income of any tax-
payer (other than a corporation), the following treatment shall 
apply (in lieu of the treatment applicable for purposes of computing 
the regular tax): 

(1) LIMITATION ON DEDUCTIONS.— 
(A) IN GENERAL.—No deduction shall be allowed— 

(i) for any miscellaneous itemized deduction (as de-
fined in section 67(b)), or 
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(ii) for any taxes described in paragraph (1), (2), or 
(3) of section 164(a) or clause (ii) of section 
164(b)(5)(A). 

Clause (ii) shall not apply to any amount allowable in com-
puting adjusted gross income. 

(B) INTEREST.—In determining the amount allowable as 
a deduction for interest, subsections (d) and (h) of section 
163 shall apply, except that— 

(i) in lieu of the exception under section 
163(h)(2)(D), the term ‘‘personal interest’’ shall not in-
clude any qualified housing interest (as defined in sub-
section (e)), 

(ii) interest on any specified private activity bond 
(and any amount treated as interest on a specified pri-
vate activity bond under section 57(a)(5)(B)), and any 
deduction referred to in section 57(a)(5)(A), shall be 
treated as includible in gross income (or as deductible) 
for purposes of applying section 163(d), 

(iii) in lieu of the exception under section 
163(d)(3)(B)(i), the term ‘‘investment interest’’ shall 
not include any qualified housing interest (as defined 
in subsection (e)), and 

(iv) the adjustments of this section and sections 57 
and 58 shall apply in determining net investment in-
come under section 163(d). 

(C) TREATMENT OF CERTAIN RECOVERIES.—No recovery of 
any tax to which subparagraph (A)(ii) applied shall be in-
cluded in gross income for purposes of determining alter-
native minimum taxable income. 

(D) STANDARD DEDUCTION AND DEDUCTION FOR PERSONAL 
EXEMPTIONS NOT ALLOWED.—The standard deduction 
under section 63(c), the deduction for personal exemptions 
under section 151, and the deduction under section 642(b) 
shall not be allowed. 

(E) SECTION 68 NOT APPLICABLE.—Section 68 shall not 
apply. 

(2) CIRCULATION AND RESEARCH AND EXPERIMENTAL EXPENDI-
TURES.— 

(A) IN GENERAL.—The amount allowable as a deduction 
under section 173 or ø174(a)¿ 174A(a) in computing the 
regular tax for amounts paid or incurred after December 
31, 1986, shall be capitalized and— 

(i) in the case of circulation expenditures described 
in section 173, shall be amortized ratably over the 3- 
year period beginning with the taxable year in which 
the expenditures were made, or 

(ii) in the case of research and experimental expend-
itures described in section ø174(a)¿ 174A(a), shall be 
amortized ratably over the 10-year period beginning 
with the taxable year in which the expenditures were 
made. 

(B) LOSS ALLOWED.—If a loss is sustained with respect 
to any property described in subparagraph (A), a deduction 
shall be allowed for the expenditures described in subpara-
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graph (A) for the taxable year in which such loss is sus-
tained in an amount equal to the lesser of— 

(i) the amount allowable under section 165(a) for the 
expenditures if they had remained capitalized, or 

(ii) the amount of such expenditures which have not 
previously been amortized under subparagraph (A). 

(C) EXCEPTION FOR CERTAIN RESEARCH AND EXPERI-
MENTAL EXPENDITURES.—If the taxpayer materially partici-
pates (within the meaning of section 469(h)) in an activity, 
this paragraph shall not apply to any amount allowable as 
a deduction under section ø174(a)¿ 174A(a) for expendi-
tures paid or incurred in connection with such activity. 

(3) TREATMENT OF INCENTIVE STOCK OPTIONS.—Section 421 
shall not apply to the transfer of stock acquired pursuant to 
the exercise of an incentive stock option (as defined in section 
422). Section 422(c)(2) shall apply in any case where the dis-
position and the inclusion for purposes of this part are within 
the same taxable year and such section shall not apply in any 
other case. The adjusted basis of any stock so acquired shall 
be determined on the basis of the treatment prescribed by this 
paragraph. 

(d) ALTERNATIVE TAX NET OPERATING LOSS DEDUCTION DEFINED.— 
(1) IN GENERAL.—For purposes of subsection (a)(4), the term 

‘‘alternative tax net operating loss deduction’’ means the net 
operating loss deduction allowable for the taxable year under 
section 172, except that— 

(A) the amount of such deduction shall not exceed the 
sum of— 

(i) the lesser of— 
(I) the amount of such deduction attributable to 

net operating losses (other than the deduction de-
scribed in clause (ii)(I)), or 

(II) 90 percent of alternative minimum taxable 
income determined without regard to such deduc-
tion and the deduction under section 199 plus 

(ii) the lesser of— 
(I) the amount of such deduction attributable to 

an applicable net operating loss with respect to 
which an election is made under section 
172(b)(1)(H) (as in effect before its repeal by the 
Tax Increase Prevention Act of 2014), or 

(II) alternative minimum taxable income deter-
mined without regard to such deduction and the 
deduction under section 199 1 reduced by the 
amount determined under clause (i), and 

(B) in determining the amount of such deduction— 
(i) the net operating loss (within the meaning of sec-

tion 172(c)) for any loss year shall be adjusted as pro-
vided in paragraph (2), and 

(ii) appropriate adjustments in the application of 
section 172(b)(2) shall be made to take into account 
the limitation of subparagraph (A). 

(2) ADJUSTMENTS TO NET OPERATING LOSS COMPUTATION.— 
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(A) POST-1986 LOSS YEARS.—In the case of a loss year 
beginning after December 31, 1986, the net operating loss 
for such year under section 172(c) shall— 

(i) be determined with the adjustments provided in 
this section and section 58, and 

(ii) be reduced by the items of tax preference deter-
mined under section 57 for such year. 

An item of tax preference shall be taken into account 
under clause (ii) only to the extent such item increased the 
amount of the net operating loss for the taxable year 
under section 172(c). 

(B) PRE-1987 YEARS.—In the case of loss years beginning 
before January 1, 1987, the amount of the net operating 
loss which may be carried over to taxable years beginning 
after December 31, 1986, for purposes of paragraph (2), 
shall be equal to the amount which may be carried from 
the loss year to the first taxable year of the taxpayer be-
ginning after December 31, 1986. 

(e) QUALIFIED HOUSING INTEREST.—For purposes of this part— 
(1) IN GENERAL.—The term ‘‘qualified housing interest’’ 

means interest which is qualified residence interest (as defined 
in section 163(h)(3)) and is paid or accrued during the taxable 
year on indebtedness which is incurred in acquiring, con-
structing, or substantially improving any property which— 

(A) is the principal residence (within the meaning of sec-
tion 121) of the taxpayer at the time such interest accrues, 
or 

(B) is a qualified dwelling which is a qualified residence 
(within the meaning of section 163(h)(4)). 

Such term also includes interest on any indebtedness resulting 
from the refinancing of indebtedness meeting the requirements 
of the preceding sentence; but only to the extent that the 
amount of the indebtedness resulting from such refinancing 
does not exceed the amount of the refinanced indebtedness im-
mediately before the refinancing. 

(2) QUALIFIED DWELLING.—The term ‘‘qualified dwelling’’ 
means any— 

(A) house, 
(B) apartment, 
(C) condominium, or 
(D) mobile home not used on a transient basis (within 

the meaning of section 7701(a)(19)(C)(v)), 
including all structures or other property appurtenant thereto. 

(3) SPECIAL RULE FOR INDEBTEDNESS INCURRED BEFORE JULY 
1, 1982.—The term ‘‘qualified housing interest’’ includes interest 
which is qualified residence interest (as defined in section 
163(h)(3)) and is paid or accrued on indebtedness which— 

(A) was incurred by the taxpayer before July 1, 1982, 
and 

(B) is secured by property which, at the time such in-
debtedness was incurred, was— 

(i) the principal residence (within the meaning of 
section 121) of the taxpayer, or 
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(ii) a qualified dwelling used by the taxpayer (or any 
member of his family (within the meaning of section 
267(c)(4))). 

* * * * * * * 
SEC. 59. OTHER DEFINITIONS AND SPECIAL RULES. 

(a) ALTERNATIVE MINIMUM TAX FOREIGN TAX CREDIT.—For pur-
poses of this part— 

(1) IN GENERAL.—The alternative minimum tax foreign tax 
credit for any taxable year shall be the credit which would be 
determined under section 27 for such taxable year if— 

(A) the pre-credit tentative minimum tax were the tax 
against which such credit was taken for purposes of sec-
tion 904 for the taxable year and all prior taxable years 
beginning after December 31, 1986, 

(B) section 904 were applied on the basis of alternative 
minimum taxable income instead of taxable income, and 

(C) the determination of whether any income is high- 
taxed income for purposes of section 904(d)(2) were made 
on the basis of the applicable rate specified in section 
55(b)(1) in lieu of the highest rate of tax specified in sec-
tion 1. 

(2) PRE-CREDIT TENTATIVE MINIMUM TAX.—For purposes of 
this subsection, the term ‘‘pre-credit tentative minimum tax’’ 
means the amount determined under the first sentence of sec-
tion 55(b)(1)(A). 

(3) ELECTION TO USE SIMPLIFIED SECTION 904 LIMITATION.— 
(A) IN GENERAL.—In determining the alternative min-

imum tax foreign tax credit for any taxable year to which 
an election under this paragraph applies— 

(i) subparagraph (B) of paragraph (1) shall not 
apply, and 

(ii) the limitation of section 904 shall be based on 
the proportion which— 

(I) the taxpayer’s taxable income (as determined 
for purposes of the regular tax) from sources with-
out the United States (but not in excess of the tax-
payer’s entire alternative minimum taxable in-
come), bears to 

(II) the taxpayer’s entire alternative minimum 
taxable income for the taxable year. 

(B) ELECTION.— 
(i) IN GENERAL.—An election under this paragraph 

may be made only for the taxpayer’s first taxable year 
which begins after December 31, 1997, and for which 
the taxpayer claims an alternative minimum tax for-
eign tax credit. 

(ii) ELECTION REVOCABLE ONLY WITH CONSENT.—An 
election under this paragraph, once made, shall apply 
to the taxable year for which made and all subsequent 
taxable years unless revoked with the consent of the 
Secretary. 

(c) TREATMENT OF ESTATES AND TRUSTS.—In the case of any es-
tate or trust, the alternative minimum taxable income of such es-
tate or trust and any beneficiary thereof shall be determined by ap-
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plying part I of subchapter J with the adjustments provided in this 
part. 

(d) APPORTIONMENT OF DIFFERENTLY TREATED ITEMS IN CASE OF 
CERTAIN ENTITIES.— 

(1) IN GENERAL.—The differently treated items for the tax-
able year shall be apportioned (in accordance with regulations 
prescribed by the Secretary)— 

(A) REGULATED INVESTMENT COMPANIES AND REAL ES-
TATE INVESTMENT TRUSTS.—In the case of a regulated in-
vestment company to which part I of subchapter M applies 
or a real estate investment company to which part II of 
subchapter M applies, between such company or trust and 
shareholders and holders of beneficial interest in such 
company or trust. 

(B) COMMON TRUST FUNDS.—In the case of a common 
trust fund (as defined in section 584(a)), pro rata among 
the participants of such fund. 

(2) DIFFERENTLY TREATED ITEMS.—For purposes of this sec-
tion, the term ‘‘differently treated item’’ means any item of tax 
preference or any other item which is treated differently for 
purposes of this part than for purposes of computing the reg-
ular tax. 

(e) OPTIONAL 10-YEAR WRITEOFF OF CERTAIN TAX PREFERENCES.— 
(1) IN GENERAL.—For purposes of this title, any qualified ex-

penditure to which an election under this paragraph applies 
shall be allowed as a deduction ratably over the 10-year period 
(3-year period in the case of circulation expenditures described 
in section 173) beginning with the taxable year in which such 
expenditure was made (or, in the case of a qualified expendi-
ture described in paragraph (2)(C), over the 60-month period 
beginning with the month in which such expenditure was paid 
or incurred). 

(2) QUALIFIED EXPENDITURE.—For purposes of this sub-
section, the term ‘‘qualified expenditure’’ means any amount 
which, but for an election under this subsection, would have 
been allowable as a deduction (determined without regard to 
section 291) for the taxable year in which paid or incurred 
under— 

(A) section 173 (relating to circulation expenditures), 
(B) øsection 174(a) (relating to research and experi-

mental expenditures)¿ section 174A(a) (relating to tem-
porary rules for domestic research and experimental ex-
penditures), 

(C) section 263(c) (relating to intangible drilling and de-
velopment expenditures), 

(D) section 616(a) (relating to development expendi-
tures), or 

(E) section 617(a) (relating to mining exploration ex-
penditures). 

(3) OTHER SECTIONS NOT APPLICABLE.—Except as provided in 
this subsection, no deduction shall be allowed under any other 
section for any qualified expenditure to which an election 
under this subsection applies. 

(4) ELECTION.— 
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(A) IN GENERAL.—An election may be made under para-
graph (1) with respect to any portion of any qualified ex-
penditure. 

(B) REVOCABLE ONLY WITH CONSENT.—Any election 
under this subsection may be revoked only with the con-
sent of the Secretary. 

(C) PARTNERS AND SHAREHOLDERS OF S CORPORATIONS.— 
In the case of a partnership, any election under paragraph 
(1) shall be made separately by each partner with respect 
to the partner’s allocable share of any qualified expendi-
ture. A similar rule shall apply in the case of an S corpora-
tion and its shareholders. 

(5) DISPOSITIONS.— 
(A) APPLICATION OF SECTION 1254.—In the case of any 

disposition of property to which section 1254 applies (de-
termined without regard to this section), any deduction 
under paragraph (1) with respect to amounts which are al-
locable to such property shall, for purposes of section 1254, 
be treated as a deduction allowable under section 263(c), 
616(a), or 617(a), whichever is appropriate. 

(B) APPLICATION OF SECTION 617(D).—In the case of any 
disposition of mining property to which section 617(d) ap-
plies (determined without regard to this subsection), any 
deduction under paragraph (1) with respect to amounts 
which are allocable to such property shall, for purposes of 
section 617(d), be treated as a deduction allowable under 
section 617(a). 

(6) AMOUNTS TO WHICH ELECTION APPLY NOT TREATED AS TAX 
PREFERENCE.—Any portion of any qualified expenditure to 
which an election under paragraph (1) applies shall not be 
treated as an item of tax preference under section 57(a) and 
section 56 shall not apply to such expenditure. 

(g) TAX BENEFIT RULE.—The Secretary may prescribe regulations 
under which differently treated items shall be properly adjusted 
where the tax treatment giving rise to such items will not result 
in the reduction of the taxpayer’s regular tax for the taxable year 
for which the item is taken into account or for any other taxable 
year. 

(h) COORDINATION WITH CERTAIN LIMITATIONS.—The limitations 
of sections 704(d), 465, and 1366(d) (and such other provisions as 
may be specified in regulations) shall be applied for purposes of 
computing the alternative minimum taxable income of the taxpayer 
for the taxable year with the adjustments of sections 56, 57, and 
58. 

(i) SPECIAL RULE FOR AMOUNTS TREATED AS TAX PREFERENCE.— 
For purposes of this subtitle (other than this part), any amount 
shall not fail to be treated as wholly exempt from tax imposed by 
this subtitle solely by reason of being included in alternative min-
imum taxable income. 

(j) TREATMENT OF UNEARNED INCOME OF MINOR CHILDREN.— 
(1) IN GENERAL.—In the case of a child to whom section 1(g) 

applies, the exemption amount for purposes of section 55 shall 
not exceed the sum of— 

(A) such child’s earned income (as defined in section 
911(d)(2)) for the taxable year, plus 
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(B) $5,000. 
(2) INFLATION ADJUSTMENT.—In the case of any taxable year 

beginning in a calendar year after 1998, the dollar amount in 
paragraph (1)(B) shall be increased by an amount equal to the 
product of— 

(A) such dollar amount, and 
(B) the cost-of-living adjustment determined under sec-

tion 1(f)(3) for the calendar year in which the taxable year 
begins, determined by substituting ‘‘1997’’ for ‘‘2016’’ in 
subparagraph (A)(ii) thereof. 

If any increase determined under the preceding sentence is not 
a multiple of $50, such increase shall be rounded to the near-
est multiple of $50. 

(k) APPLICABLE CORPORATION.—For purposes of this part— 
(1) APPLICABLE CORPORATION DEFINED.— 

(A) IN GENERAL.—The term ‘‘applicable corporation’’ 
means, with respect to any taxable year, any corporation 
(other than an S corporation, a regulated investment com-
pany, or a real estate investment trust) which meets the 
average annual adjusted financial statement income test of 
subparagraph (B) for one or more taxable years which— 

(i) are prior to such taxable year, and 
(ii) end after December 31, 2021. 

(B) AVERAGE ANNUAL ADJUSTED FINANCIAL STATEMENT 
INCOME TEST.—For purposes of this subsection— 

(i) a corporation meets the average annual adjusted 
financial statement income test for a taxable year if 
the average annual adjusted financial statement in-
come of such corporation (determined without regard 
to section 56A(d)) for the 3-taxable-year period ending 
with such taxable year exceeds $1,000,000,000, and 

(ii) in the case of a corporation described in para-
graph (2), such corporation meets the average annual 
adjusted financial statement income test for a taxable 
year if— 

(I) the corporation meets the requirements of 
clause (i) for such taxable year (determined after 
the application of paragraph (2)), and 

(II) the average annual adjusted financial state-
ment income of such corporation (determined 
without regard to the application of paragraph (2) 
and without regard to section 56A(d)) for the 3- 
taxable-year-period ending with such taxable year 
is $100,000,000 or more. 

(C) EXCEPTION.—Notwithstanding subparagraph (A), the 
term ‘‘applicable corporation’’ shall not include any cor-
poration which otherwise meets the requirements of sub-
paragraph (A) if— 

(i) such corporation— 
(I) has a change in ownership, or 
(II) has a specified number (to be determined by 

the Secretary and which shall, as appropriate, 
take into account the facts and circumstances of 
the taxpayer) of consecutive taxable years, includ-
ing the most recent taxable year, in which the cor-
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poration does not meet the average annual ad-
justed financial statement income test of subpara-
graph (B), and 

(ii) the Secretary determines that it would not be 
appropriate to continue to treat such corporation as an 
applicable corporation. 

The preceding sentence shall not apply to any corporation 
if, after the Secretary makes the determination described 
in clause (ii), such corporation meets the average annual 
adjusted financial statement income test of subparagraph 
(B) for any taxable year beginning after the first taxable 
year for which such determination applies. 

(D) SPECIAL RULES FOR DETERMINING APPLICABLE COR-
PORATION STATUS.—Solely for purposes of determining 
whether a corporation is an applicable corporation under 
this paragraph, all adjusted financial statement income of 
persons treated as a single employer with such corporation 
under subsection (a) or (b) of section 52 shall be treated as 
adjusted financial statement income of such corporation, 
and adjusted financial statement income of such corpora-
tion shall be determined without regard to paragraphs 
(2)(D)(i) and (11) of section 56A(c). 

(E) OTHER SPECIAL RULES.— 
(i) CORPORATIONS IN EXISTENCE FOR LESS THAN 3 

YEARS.—If the corporation was in existence for less 
than 3-taxable years, subparagraph (B) shall be ap-
plied on the basis of the period during which such cor-
poration was in existence. 

(ii) SHORT TAXABLE YEARS.—Adjusted financial 
statement income for any taxable year of less than 12 
months shall be annualized by multiplying the ad-
justed financial statement income for the short period 
by 12 and dividing the result by the number of months 
in the short period. 

(iii) TREATMENT OF PREDECESSORS.—Any reference 
in this subparagraph to a corporation shall include a 
reference to any predecessor of such corporation. 

(2) SPECIAL RULE FOR FOREIGN-PARENTED MULTINATIONAL 
GROUPS.— 

(A) IN GENERAL.—If a corporation is a member of a for-
eign-parented multinational group for any taxable year, 
then, solely for purposes of determining whether such cor-
poration meets the average annual adjusted financial 
statement income test under paragraph (1)(B)(ii)(I) for 
such taxable year, the adjusted financial statement income 
of such corporation for such taxable year shall include the 
adjusted financial statement income of all members of 
such group. Solely for purposes of this subparagraph, ad-
justed financial statement income shall be determined 
without regard to paragraphs (2)(D)(i), (3), (4), and (11) of 
section 56A(c). 

(B) FOREIGN-PARENTED MULTINATIONAL GROUP.—For 
purposes of subparagraph (A), the term ‘‘foreign-parented 
multinational group’’ means, with respect to any taxable 
year, two or more entities if— 
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(i) at least one entity is a domestic corporation and 
another entity is a foreign corporation, 

(ii) such entities are included in the same applicable 
financial statement with respect to such year, and 

(iii) either— 
(I) the common parent of such entities is a for-

eign corporation, or 
(II) if there is no common parent, the entities 

are treated as having a common parent which is 
a foreign corporation under subparagraph (D). 

(C) FOREIGN CORPORATIONS ENGAGED IN A TRADE OR 
BUSINESS WITHIN THE UNITED STATES.—For purposes of 
this paragraph, if a foreign corporation is engaged in a 
trade or business within the United States, such trade or 
business shall be treated as a separate domestic corpora-
tion that is wholly owned by the foreign corporation. 

(D) OTHER RULES.—The Secretary shall, applying the 
principles of this section, prescribe rules for the application 
of this paragraph, including rules for the determination 
of— 

(i) the entities (if any) which are to be to be treated 
under subparagraph (B)(iii)(II) as having a common 
parent which is a foreign corporation, 

(ii) the entities to be included in a foreign-parented 
multinational group, and 

(iii) the common parent of a foreign-parented multi-
national group. 

(3) REGULATIONS OR OTHER GUIDANCE.—The Secretary shall 
provide regulations or other guidance for the purposes of car-
rying out this subsection, including regulations or other guid-
ance— 

(A) providing a simplified method for determining 
whether a corporation meets the requirements of para-
graph (1), and 

’(B) addressing the application of this subsection to a 
corporation that experiences a change in ownership. 

(l) CORPORATE AMT FOREIGN TAX CREDIT.— 
(1) IN GENERAL.—For purposes of this part, if an applicable 

corporation chooses to have the benefits of subpart A of part 
III of subchapter N for any taxable year, the corporate AMT 
foreign tax credit for the taxable year of the applicable corpora-
tion is an amount equal to sum of— 

(A) the lesser of— 
(i) the aggregate of the applicable corporation’s pro 

rata share (as determined under section 56A(c)(3)) of 
the amount of income, war profits, and excess profits 
taxes (within the meaning of section 901) imposed by 
any foreign country or possession of the United States 
which are— 

(I) taken into account on the applicable financial 
statement of each controlled foreign corporation 
with respect to which the applicable corporation is 
a United States shareholder, and 
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(II) paid or accrued (for Federal income tax pur-
poses) by each such controlled foreign corporation, 
or 

(ii) the product of the amount of the adjustment 
under section 56A(c)(3) and the percentage specified in 
section 55(b)(2)(A)(i), and 

(B) in the case of an applicable corporation that is a do-
mestic corporation, the amount of income, war profits, and 
excess profits taxes (within the meaning of section 901) im-
posed by any foreign country or possession of the United 
States to the extent such taxes are— 

(i) taken into account on the applicable corporation’s 
applicable financial statement, and 

(ii) paid or accrued (for Federal income tax pur-
poses) by the applicable corporation. 

(2) CARRYOVER OF EXCESS TAX PAID.—For any taxable year 
for which an applicable corporation chooses to have the bene-
fits of subpart A of part III of subchapter N, the excess of the 
amount described in paragraph (1)(A)(i) over the amount de-
scribed in paragraph (1)(A)(ii) shall increase the amount de-
scribed in paragraph (1)(A)(i) in any of the first 5 succeeding 
taxable years to the extent not taken into account in a prior 
taxable year. 

(3) REGULATIONS OR OTHER GUIDANCE.—The Secretary shall 
provide for such regulations or other guidance as is necessary 
to carry out the purposes of this subsection. 

* * * * * * * 

Subchapter A—DETERMINATION OF TAX 
LIABILITY 

* * * * * * * 

Subchapter B—COMPUTATION OF TAXABLE 
INCOME 

* * * * * * * 

PART IV—TAX EXEMPTION REQUIREMENTS FOR STATE 
AND LOCAL BONDS 

* * * * * * * 

Subpart A—PRIVATE ACTIVITY BONDS 

* * * * * * * 
SEC. 144. QUALIFIED SMALL ISSUE BOND; QUALIFIED STUDENT LOAN 

BOND; QUALIFIED REDEVELOPMENT BOND. 
(a) QUALIFIED SMALL ISSUE BOND.— 

(1) IN GENERAL.—For purposes of this part, the term ‘‘quali-
fied small issue bond’’ means any bond issued as part of an 
issue the aggregate authorized face amount of which is 
$1,000,000 or less and 95 percent or more of the net proceeds 
of which are to be used— 
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(A) for the acquisition, construction, reconstruction, or 
improvement of land or property of a character subject to 
the allowance for depreciation, or 

(B) to redeem part or all of a prior issue which was 
issued for purposes described in subparagraph (A) or this 
subparagraph. 

(2) CERTAIN PRIOR ISSUES TAKEN INTO ACCOUNT.—If— 
(A) the proceeds of 2 or more issues of bonds (whether 

or not the issuer of each such issue is the same) are or will 
be used primarily with respect to facilities located in the 
same incorporated municipality or located in the same 
county (but not in any incorporated municipality), 

(B) the principal user of such facilities is or will be the 
same person or 2 or more related persons, and 

(C) but for this paragraph, paragraph (1) (or the cor-
responding provision of prior law) would apply to each 
such issue, 

then, for purposes of paragraph (1), in determining the aggre-
gate face amount of any later issue there shall be taken into 
account the aggregate face amount of tax-exempt bonds issued 
under all prior such issues and outstanding at the time of such 
later issue (not including as outstanding any bond which is to 
be redeemed (other than in an advance refunding) from the net 
proceeds of the later issue). 

(3) RELATED PERSONS.—For purposes of this subsection, a 
person is a related person to another person if— 

(A) the relationship between such persons would result 
in a disallowance of losses under section 267 or 707(b), or 

(B) such persons are members of the same controlled 
group of corporations (as defined in section 1563(a), except 
that ‘‘more than 50 percent’’ shall be substituted for ‘‘at 
least 80 percent’’ each place it appears therein). 

(4) $10,000,000 LIMIT IN CERTAIN CASES.— 
(A) IN GENERAL.—At the election of the issuer with re-

spect to any issue, this subsection shall be applied— 
(i) by substituting ‘‘$10,000,000’’ for ‘‘$1,000,000’’ in 

paragraph (1), and 
(ii) in determining the aggregate face amount of 

such issue, by taking into account not only the amount 
described in paragraph (2), but also the aggregate 
amount of capital expenditures with respect to facili-
ties described in subparagraph (B) paid or incurred 
during the 6-year period beginning 3 years before the 
date of such issue and ending 3 years after such date 
(and financed otherwise than out of the proceeds of 
outstanding tax-exempt issues to which paragraph (1) 
(or the corresponding provision of prior law) applied), 
as if the aggregate amount of such capital expendi-
tures constituted the face amount of a prior out-
standing issue described in paragraph (2). 

(B) FACILITIES TAKEN INTO ACCOUNT.—For purposes of 
subparagraph (A)(ii), the facilities described in this sub-
paragraph are facilities— 
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(i) located in the same incorporated municipality or 
located in the same county (but not in any incor-
porated municipality), and 

(ii) the principal user of which is or will be the same 
person or 2 or more related persons. 

For purposes of clause (i), the determination of whether or 
not facilities are located in the same governmental unit 
shall be made as of the date of issue of the issue in ques-
tion. 

(C) CERTAIN CAPITAL EXPENDITURES NOT TAKEN INTO AC-
COUNT.—For purposes of subparagraph (A)(ii), any capital 
expenditure— 

(i) to replace property destroyed or damaged by fire, 
storm, or other casualty, to the extent of the fair mar-
ket value of the property replaced, 

(ii) required by a change made after the date of 
issue of the issue in question in a Federal or State law 
or local ordinance of general application or required by 
a change made after such date in rules and regula-
tions of general application issued under such a law or 
ordinance, 

(iii) required by circumstances which could not be 
reasonably foreseen on such date of issue or arising 
out of a mistake of law or fact (but the aggregate 
amount of expenditures not taken into account under 
this clause with respect to any issue shall not exceed 
$1,000,000), or 

(iv) described in clause (i) or (ii) of section 
41(b)(2)(A) for which a deduction was allowed under 
section ø174(a)¿ 174A(a), 

shall not be taken into account. 
(D) LIMITATION ON LOSS OF TAX EXEMPTION.—In applying 

subparagraph (A)(ii) with respect to capital expenditures 
made after the date of any issue, no bond issued as a part 
of such issue shall cease to be treated as a qualified small 
issue bond by reason of any such expenditure for any pe-
riod before the date on which such expenditure is paid or 
incurred. 

(E) CERTAIN REFINANCING ISSUES.—In the case of any 
issue described in paragraph (1)(B), an election may be 
made under subparagraph (A) of this paragraph only if all 
of the prior issues being redeemed are issues to which 
paragraph (1) (or the corresponding provision of prior law) 
applied. In applying subparagraph (A)(ii) with respect to 
such a refinancing issue, capital expenditures shall be 
taken into account only for purposes of determining wheth-
er the prior issues being redeemed qualified (and would 
have continued to qualify) under paragraph (1) (or the cor-
responding provision of prior law). 

(F) AGGREGATE AMOUNT OF CAPITAL EXPENDITURES 
WHERE THERE IS URBAN DEVELOPMENT ACTION GRANT.—In 
the case of any issue 95 percent or more of the net pro-
ceeds of which are to be used to provide facilities with re-
spect to which an urban development action grant has 
been made under section 119 of the Housing and Commu-
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nity Development Act of 1974, capital expenditures of not 
to exceed $10,000,000 shall not be taken into account for 
purposes of applying subparagraph (A)(ii). This subpara-
graph shall not apply to bonds issued after December 31, 
2006. 

(G) ADDITIONAL CAPITAL EXPENDITURES NOT TAKEN INTO 
ACCOUNT.—With respect to bonds issued after December 
31, 2006, in addition to any capital expenditure described 
in subparagraph (C), capital expenditures of not to exceed 
$10,000,000 shall not be taken into account for purposes of 
applying subparagraph (A)(ii). 

(5) ISSUES FOR RESIDENTIAL PURPOSES.—This subsection 
shall not apply to any bond issued as part of an issue 5 percent 
or more of the net proceeds of which are to be used directly or 
indirectly to provide residential real property for family units. 

(6) LIMITATIONS ON TREATMENT OF BONDS AS PART OF THE 
SAME ISSUE.— 

(A) IN GENERAL.—For purposes of this subsection, sepa-
rate lots of bonds which (but for this subparagraph) would 
be treated as part of the same issue shall be treated as 
separate issues unless the proceeds of such lots are to be 
used with respect to 2 or more facilities— 

(i) which are located in more than 1 State, or 
(ii) which have, or will have, as the same principal 

user the same person or related persons. 
(B) FRANCHISES.—For purposes of subparagraph (A), a 

person (other than a governmental unit) shall be consid-
ered a principal user of a facility if such person (or a group 
of related persons which includes such person)— 

(i) guarantees, arranges, participates in, or assists 
with the issuance (or pays any portion of the cost of 
issuance) of any bond the proceeds of which are to be 
used to finance or refinance such facility, and 

(ii) provides any property, or any franchise, trade-
mark, or trade name (within the meaning of section 
1253), which is to be used in connection with such fa-
cility. 

(7) SUBSECTION NOT TO APPLY IF BONDS ISSUED WITH CERTAIN 
OTHER TAX-EXEMPT BONDS.—This subsection shall not apply to 
any bond issued as part of an issue (other than an issue to 
which paragraph (4) applies) if the interest on any other bond 
which is part of such issue is excluded from gross income 
under any provision of law other than this subsection. 

(8) RESTRICTIONS ON FINANCING CERTAIN FACILITIES.—This 
subsection shall not apply to an issue if— 

(A) more than 25 percent of the net proceeds of the issue 
are to be used to provide a facility the primary purpose of 
which is one of the following: retail food and beverage 
services, automobile sales or service, or the provision of 
recreation or entertainment; or 

(B) any portion of the proceeds of the issue is to be used 
to provide the following: any private or commercial golf 
course, country club, massage parlor, tennis club, skating 
facility (including roller skating, skateboard, and ice skat-
ing), racquet sports facility (including any handball or 
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racquetball court), hot tub facility, suntan facility, or race-
track. 

(9) AGGREGATION OF ISSUES WITH RESPECT TO SINGLE 
PROJECT.—For purposes of this subsection, 2 or more issues 
part or all of the net proceeds of which are to be used with re-
spect to a single building, an enclosed shopping mall, or a strip 
of offices, stores, or warehouses using substantial common fa-
cilities shall be treated as 1 issue (and any person who is a 
principal user with respect to any of such issues shall be treat-
ed as a principal user with respect to the aggregated issue). 

(10) AGGREGATE LIMIT PER TAXPAYER.— 
(A) IN GENERAL.—This subsection shall not apply to any 

issue if the aggregate authorized face amount of such issue 
allocated to any test-period beneficiary (when increased by 
the outstanding tax-exempt facility-related bonds of such 
beneficiary) exceeds $40,000,000. 

(B) OUTSTANDING TAX-EXEMPT FACILITY-RELATED 
BONDS.— 

(i) IN GENERAL.—For purposes of applying subpara-
graph (A) with respect to any issue, the outstanding 
tax-exempt facility-related bonds of any person who is 
a test-period beneficiary with respect to such issue is 
the aggregate amount of tax-exempt bonds referred to 
in clause (ii)— 

(I) which are allocated to such beneficiary, and 
(II) which are outstanding at the time of such 

later issue (not including as outstanding any bond 
which is to be redeemed (other than in an advance 
refunding) from the net proceeds of the later 
issue). 

(ii) BONDS TAKEN INTO ACCOUNT.—For purposes of 
clause (i), the bonds referred to in this clause are— 

(I) exempt facility bonds, qualified small issue 
bonds, and qualified redevelopment bonds, and 

(II) industrial development bonds (as defined in 
section 103(b)(2), as in effect on the day before the 
date of the enactment of the Tax Reform Act of 
1986) to which section 141(a) does not apply. 

(C) ALLOCATION OF FACE AMOUNT OF ISSUE.— 
(i) IN GENERAL.—Except as otherwise provided in 

regulations, the portion of the face amount of an issue 
allocated to any test-period beneficiary of a facility fi-
nanced by the proceeds of such issue (other than an 
owner of such facility) is an amount which bears the 
same relationship to the entire face amount of such 
issue as the portion of such facility used by such bene-
ficiary bears to the entire facility. 

(ii) OWNERS.—Except as otherwise provided in regu-
lations, the portion of the face amount of an issue allo-
cated to any test-period beneficiary who is an owner of 
a facility financed by the proceeds of such issue is an 
amount which bears the same relationship to the en-
tire face amount of such issue as the portion of such 
facility owned by such beneficiary bears to the entire 
facility. 
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(D) TEST-PERIOD BENEFICIARY.—For purposes of this 
paragraph, except as provided in regulations, the term 
‘‘test-period beneficiary’’ means any person who is an 
owner or a principal user of facilities being financed by the 
issue at any time during the 3-year period beginning on 
the later of— 

(i) the date such facilities were placed in service, or 
(ii) the date of issue. 

(E) TREATMENT OF RELATED PERSONS.—For purposes of 
this paragraph, all persons who are related (within the 
meaning of paragraph (3)) to each other shall be treated 
as 1 person. 

(11) LIMITATION ON ACQUISITION OF DEPRECIABLE FARM PROP-
ERTY.— 

(A) IN GENERAL.—This subsection shall not apply to any 
issue if more than $250,000 of the net proceeds of such 
issue are to be used to provide depreciable farm property 
with respect to which the principal user is or will be the 
same person or 2 or more related persons. 

(B) DEPRECIABLE FARM PROPERTY.—For purposes of this 
paragraph, the term ‘‘depreciable farm property’’ means 
property of a character subject to the allowance for depre-
ciation which is to be used in a trade or business of farm-
ing. 

(C) PRIOR ISSUES TAKEN INTO ACCOUNT.—In determining 
the amount of proceeds of an issue to be used as described 
in subparagraph (A), there shall be taken into account the 
aggregate amount of each prior issue to which paragraph 
(1) (or the corresponding provisions of prior law) applied 
which were or will be so used. 

(12) TERMINATION DATES.— 
(A) IN GENERAL.—This subsection shall not apply to— 

(i) any bond (other than a bond described in clause 
(ii)) issued after December 31, 1986, or 

(ii) any bond (or series of bonds) issued to refund a 
bond issued on or before such date unless— 

(I) the average maturity date of the issue of 
which the refunding bond is a part is not later 
than the average maturity date of the bonds to be 
refunded by such issue, 

(II) the amount of the refunding bond does not 
exceed the outstanding amount of the refunded 
bond, and 

(III) the net proceeds of the refunding bond are 
used to redeem the refunded bond not later than 
90 days after the date of the issuance of the re-
funding bond. 

For purposes of clause (ii)(I), average maturity shall be de-
termined in accordance with section 147(b)(2)(A). 

(B) BONDS ISSUED TO FINANCE MANUFACTURING FACILI-
TIES AND FARM PROPERTY.—Subparagraph (A) shall not 
apply to any bond issued as part of an issue 95 percent or 
more of the net proceeds of which are to be used to pro-
vide— 

(i) any manufacturing facility, or 
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(ii) any land or property in accordance with section 
147(c)(2). 

(C) MANUFACTURING FACILITY.—For purposes of this 
paragraph— 

(i) IN GENERAL.—The term ‘‘manufacturing facility’’ 
means any facility which is used in the manufacturing 
or production of tangible personal property (including 
the processing resulting in a change in the condition 
of such property). A rule similar to the rule of section 
142(b)(2) shall apply for purposes of the preceding sen-
tence. 

(ii) CERTAIN FACILITIES INCLUDED.—Such term in-
cludes facilities which are directly related and ancil-
lary to a manufacturing facility (determined without 
regard to this clause) if— 

(I) such facilities are located on the same site as 
the manufacturing facility, and 

(II) not more than 25 percent of the net pro-
ceeds of the issue are used to provide such facili-
ties. 

(iii) SPECIAL RULES FOR BONDS ISSUED IN 2009 AND 
2010.—In the case of any issue made after the date of 
enactment of this clause and before January 1, 2011, 
clause (ii) shall not apply and the net proceeds from 
a bond shall be considered to be used to provide a 
manufacturing facility if such proceeds are used to 
provide— 

(I) a facility which is used in the creation or pro-
duction of intangible property which is described 
in section 197(d)(1)(C)(iii), or 

(II) a facility which is functionally related and 
subordinate to a manufacturing facility (deter-
mined without regard to this subclause) if such fa-
cility is located on the same site as the manufac-
turing facility. 

(b) QUALIFIED STUDENT LOAN BOND.—For purposes of this part— 
(1) IN GENERAL.—The term ‘‘qualified student loan bond’’ 

means any bond issued as part of an issue the applicable per-
centage or more of the net proceeds of which are to be used di-
rectly or indirectly to make or finance student loans under— 

(A) a program of general application to which the Higher 
Education Act of 1965 applies if— 

(i) limitations are imposed under the program on— 
(I) the maximum amount of loans outstanding 

to any student, and 
(II) the maximum rate of interest payable on 

any loan, 
(ii) the loans are directly or indirectly guaranteed by 

the Federal Government, 
(iii) the financing of loans under the program is not 

limited by Federal law to the proceeds of tax-exempt 
bonds, and 

(iv) special allowance payments under section 438 of 
the Higher Education Act of 1965— 
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(I) are authorized to be paid with respect to 
loans made under the program, or 

(II) would be authorized to be made with re-
spect to loans under the program if such loans 
were not financed with the proceeds of tax-exempt 
bonds, or 

(B) a program of general application approved by the 
State if no loan under such program exceeds the difference 
between the total cost of attendance and other forms of 
student assistance (not including loans pursuant to section 
428B(a)(1) of the Higher Education Act of 1965 (relating to 
parent loans) or subpart I of part C of title VII of the Pub-
lic Health Service Act (relating to student assistance)) for 
which the student borrower may be eligible. A program 
shall not be treated as described in this subparagraph if 
such program is described in subparagraph (A). 

A bond shall not be treated as a qualified student loan bond 
if the issue of which such bond is a part meets the private 
business tests of paragraphs (1) and (2) of section 141(b) (de-
termined by treating 501(c)(3) organizations as governmental 
units with respect to their activities which do not constitute 
unrelated trades or businesses, determined by applying section 
513(a)). 

(2) APPLICABLE PERCENTAGE.—For purposes of paragraph (1), 
the term ‘‘applicable percentage’’ means— 

(A) 90 percent in the case of the program described in 
paragraph (1)(A), and 

(B) 95 percent in the case of the program described in 
paragraph (1)(B). 

(3) STUDENT BORROWERS MUST BE RESIDENTS OF ISSUING 
STATE, ETC..—A student loan shall be treated as being made or 
financed under a program described in paragraph (1) with re-
spect to an issue only if the student is— 

(A) a resident of the State from which the volume cap 
under section 146 for such loan was derived, or 

(B) enrolled at an educational institution located in such 
State. 

(4) DISCRIMINATION ON BASIS OF SCHOOL LOCATION NOT PER-
MITTED.—A program shall not be treated as described in para-
graph (1)(A) if such program discriminates on the basis of the 
location (in the United States) of the educational institution in 
which the student is enrolled. 

(c) QUALIFIED REDEVELOPMENT BOND.—For purposes of this 
part— 

(1) IN GENERAL.—The term ‘‘qualified redevelopment bond’’ 
means any bond issued as part of an issue 95 percent or more 
of the net proceeds of which are to be used for 1 or more rede-
velopment purposes in any designated blighted area. 

(2) ADDITIONAL REQUIREMENTS.—A bond shall not be treated 
as a qualified redevelopment bond unless— 

(A) the issue described in paragraph (1) is issued pursu-
ant to— 

(i) a State law which authorizes the issuance of such 
bonds for redevelopment purposes in blighted areas, 
and 
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(ii) a redevelopment plan which is adopted before 
such issuance by the governing body described in 
paragraph (4)(A) with respect to the designated blight-
ed area, 

(B)(i) the payment of the principal and interest on such 
issue is primarily secured by taxes of general applicability 
imposed by a general purpose governmental unit, or 

(ii) any increase in real property tax revenues (attrib-
utable to increases in assessed value) by reason of the car-
rying out of such purposes in such area is reserved exclu-
sively for debt service on such issue (and similar issues) to 
the extent such increase does not exceed such debt service, 

(C) each interest in real property located in such area— 
(i) which is acquired by a governmental unit with 

the proceeds of the issue, and 
(ii) which is transferred to a person other than a 

governmental unit, 
is transferred for fair market value, 

(D) the financed area with respect to such issue meets 
the no additional charge requirements of paragraph (5), 
and 

(E) the use of the proceeds of the issue meets the re-
quirements of paragraph (6). 

(3) REDEVELOPMENT PURPOSES.—For purposes of paragraph 
(1)— 

(A) IN GENERAL.—The term ‘‘redevelopment purposes’’ 
means, with respect to any designated blighted area— 

(i) the acquisition (by a governmental unit having 
the power to exercise eminent domain) of real property 
located in such area, 

(ii) the clearing and preparation for redevelopment 
of land in such area which was acquired by such gov-
ernmental unit, 

(iii) the rehabilitation of real property located in 
such area which was acquired by such governmental 
unit, and 

(iv) the relocation of occupants of such real property. 
(B) NEW CONSTRUCTION NOT PERMITTED.—The term ‘‘re-

development purposes’’ does not include the construction 
(other than the rehabilitation) of any property or the en-
largement of an existing building. 

(4) DESIGNATED BLIGHTED AREA.—For purposes of this sub-
section— 

(A) IN GENERAL.—The term ‘‘designated blighted area’’ 
means any blighted area designated by the governing body 
of a local general purpose governmental unit in the juris-
diction of which such area is located. 

(B) BLIGHTED AREA.—The term ‘‘blighted area’’ means 
any area which the governing body described in subpara-
graph (A) determines to be a blighted area on the basis of 
the substantial presence of factors such as excessive va-
cant land on which structures were previously located, 
abandoned or vacant buildings, substandard structures, 
vacancies, and delinquencies in payment of real property 
taxes. 
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(C) DESIGNATED AREAS MAY NOT EXCEED 20 PERCENT OF 
TOTAL ASSESSED VALUE OF REAL PROPERTY IN GOVERN-
MENT’S JURISDICTION.— 

(i) IN GENERAL.—An area may be designated by a 
governmental unit as a blighted area only if the des-
ignation percentage with respect to such area, when 
added to the designation percentages of all other des-
ignated blighted areas within the jurisdiction of such 
governmental unit, does not exceed 20 percent. 

(ii) DESIGNATION PERCENTAGE.—For purposes of this 
subparagraph, the term ‘‘designation percentage’’ 
means, with respect to any area, the percentage (de-
termined at the time such area is designated) which 
the assessed value of real property located in such 
area is of the total assessed value of all real property 
located within the jurisdiction of the governmental 
unit which designated such area. 

(iii) EXCEPTION WHERE BONDS NOT OUTSTANDING.— 
The designation percentage of a previously designated 
blighted area shall not be taken into account under 
clause (i) if no qualified redevelopment bond (or simi-
lar bond) is or will be outstanding with respect to such 
area. 

(D) MINIMUM DESIGNATED AREA.— 
(i) IN GENERAL.—Except as provided in clause (ii), 

an area shall not be treated as a designated blighted 
area for purposes of this subsection unless such area 
is contiguous and compact and its area equals or ex-
ceeds 100 acres. 

(ii) 10-ACRE MINIMUM IN CERTAIN CASES.—Clause (i) 
shall be applied by substituting ‘‘10 acres’’ for ‘‘100 
acres’’ if not more than 25 percent of the financed area 
is to be provided (pursuant to the issue and all other 
such issues) to 1 person. For purposes of the preceding 
sentence, all related persons (as defined in subsection 
(a)(3)) shall be treated as 1 person. For purposes of 
this clause, an area provided to a developer on a short- 
term interim basis shall not be treated as provided to 
such developer. 

(5) NO ADDITIONAL CHARGE REQUIREMENTS.—The financed 
area with respect to any issue meets the requirements of this 
paragraph if, while any bond which is part of such issue is out-
standing— 

(A) no owner or user of property located in the financed 
area is subject to a charge or fee which similarly situated 
owners or users of comparable property located outside 
such area are not subject, and 

(B) the assessment method or rate of real property taxes 
with respect to property located in the financed area does 
not differ from the assessment method or rate of real prop-
erty taxes with respect to comparable property located out-
side such area. 

For purposes of the preceding sentence, the term ‘‘comparable 
property’’ means property which is of the same type as the 
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property to which it is being compared and which is located 
within the jurisdiction of the designating governmental unit. 

(6) USE OF PROCEEDS REQUIREMENTS.—The use of the pro-
ceeds of an issue meets the requirements of this paragraph if— 

(A) not more than 25 percent of the net proceeds of such 
issue are to be used to provide (including the provision of 
land for) facilities described in subsection (a)(8) or section 
147(e), and 

(B) no portion of the proceeds of such issue is to be used 
to provide (including the provision of land for) any private 
or commercial golf course, country club, massage parlor, 
hot tub facility, suntan facility, racetrack or other facility 
used for gambling, or any store the principal business of 
which is the sale of alcoholic beverages for consumption off 
premises. 

(7) FINANCED AREA.—For purposes of this subsection, the 
term ‘‘financed area’’ means, with respect to any issue, the por-
tion of the designated blighted area with respect to which the 
proceeds of such issue are to be used. 

(8) RESTRICTION ON ACQUISITION OF LAND NOT TO APPLY.— 
Section 147(c) (other than paragraphs (1)(B) and (2) thereof) 
shall not apply to any qualified redevelopment bond. 

* * * * * * * 

PART VI—ITEMIZED DEDUCTIONS FOR INDIVIDUALS 
AND CORPORATIONS 

Sec. 
Sec. 161. Allowance of deductions. 

* * * * * * * 
Sec. 174. Amortization of research and experimental expenditures. 
Sec. 174A. Temporary rules for domestic research and experiemental expenditures. 

* * * * * * * 
SEC. 163. INTEREST. 

(a) GENERAL RULE.—There shall be allowed as a deduction all in-
terest paid or accrued within the taxable year on indebtedness. 

(b) INSTALLMENT PURCHASES WHERE INTEREST CHARGE IS NOT 
SEPARATELY STATED.— 

(1) GENERAL RULE.—If personal property or educational serv-
ices are purchased under a contract— 

(A) which provides that payment of part or all of the 
purchase price is to be made in installments, and 

(B) in which carrying charges are separately stated but 
the interest charge cannot be ascertained, 

then the payments made during the taxable year under the 
contract shall be treated for purposes of this section as if they 
included interest equal to 6 percent of the average unpaid bal-
ance under the contract during the taxable year. For purposes 
of the preceding sentence, the average unpaid balance is the 
sum of the unpaid balance outstanding on the first day of each 
month beginning during the taxable year, divided by 12. For 
purposes of this paragraph, the term ‘‘educational services’’ 
means any service (including lodging) which is purchased from 
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an educational organization described in section 170(b)(1)(A)(ii) 
and which is provided for a student of such organization. 

(2) LIMITATION.—In the case of any contract to which para-
graph (1) applies, the amount treated as interest for any tax-
able year shall not exceed the aggregate carrying charges 
which are properly attributable to such taxable year. 

(c) REDEEMABLE GROUND RENTS.—For purposes of this subtitle, 
any annual or periodic rental under a redeemable ground rent (ex-
cluding amounts in redemption thereof) shall be treated as interest 
on an indebtedness secured by a mortgage. 

(d) LIMITATION ON INVESTMENT INTEREST.— 
(1) IN GENERAL.—In the case of a taxpayer other than a cor-

poration, the amount allowed as a deduction under this chap-
ter for investment interest for any taxable year shall not ex-
ceed the net investment income of the taxpayer for the taxable 
year. 

(2) CARRYFORWARD OF DISALLOWED INTEREST.—The amount 
not allowed as a deduction for any taxable year by reason of 
paragraph (1) shall be treated as investment interest paid or 
accrued by the taxpayer in the succeeding taxable year. 

(3) INVESTMENT INTEREST.—For purposes of this subsection— 
(A) IN GENERAL.—The term ‘‘investment interest’’ means 

any interest allowable as a deduction under this chapter 
(determined without regard to paragraph (1)) which is paid 
or accrued on indebtedness properly allocable to property 
held for investment. 

(B) EXCEPTIONS.—The term ‘‘investment interest’’ shall 
not include— 

(i) any qualified residence interest (as defined in 
subsection (h)(3)), or 

(ii) any interest which is taken into account under 
section 469 in computing income or loss from a passive 
activity of the taxpayer. 

(C) PERSONAL PROPERTY USED IN SHORT SALE.—For pur-
poses of this paragraph, the term ‘‘interest’’ includes any 
amount allowable as a deduction in connection with per-
sonal property used in a short sale. 

(4) NET INVESTMENT INCOME.—For purposes of this sub-
section— 

(A) IN GENERAL.—The term ‘‘net investment income’’ 
means the excess of— 

(i) investment income, over 
(ii) investment expenses. 

(B) INVESTMENT INCOME.—The term ‘‘investment in-
come’’ means the sum of— 

(i) gross income from property held for investment 
(other than any gain taken into account under clause 
(ii)(I)), 

(ii) the excess (if any) of— 
(I) the net gain attributable to the disposition of 

property held for investment, over 
(II) the net capital gain determined by only tak-

ing into account gains and losses from dispositions 
of property held for investment, plus 
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(iii) so much of the net capital gain referred to in 
clause (ii)(II) (or, if lesser, the net gain referred to in 
clause (ii)(I)) as the taxpayer elects to take into ac-
count under this clause. 

Such term shall include qualified dividend income (as de-
fined in section 1(h)(11)(B)) only to the extent the taxpayer 
elects to treat such income as investment income for pur-
poses of this subsection. 

(C) INVESTMENT EXPENSES.—The term ‘‘investment ex-
penses’’ means the deductions allowed under this chapter 
(other than for interest) which are directly connected with 
the production of investment income. 

(D) INCOME AND EXPENSES FROM PASSIVE ACTIVITIES.— 
Investment income and investment expenses shall not in-
clude any income or expenses taken into account under 
section 469 in computing income or loss from a passive ac-
tivity. 

(5) PROPERTY HELD FOR INVESTMENT.—For purposes of this 
subsection— 

(A) IN GENERAL.—The term ‘‘property held for invest-
ment’’ shall include— 

(i) any property which produces income of a type de-
scribed in section 469(e)(1), and 

(ii) any interest held by a taxpayer in an activity in-
volving the conduct of a trade or business— 

(I) which is not a passive activity, and 
(II) with respect to which the taxpayer does not 

materially participate. 
(B) INVESTMENT EXPENSES.—In the case of property de-

scribed in subparagraph (A)(i), expenses shall be allocated 
to such property in the same manner as under section 469. 

(C) TERMS.—For purposes of this paragraph, the terms 
‘‘activity’’, ‘‘passive activity’’, and ‘‘materially participate’’ 
have the meanings given such terms by section 469. 

(e) ORIGINAL ISSUE DISCOUNT.— 
(1) IN GENERAL.—The portion of the original issue discount 

with respect to any debt instrument which is allowable as a de-
duction to the issuer for any taxable year shall be equal to the 
aggregate daily portions of the original issue discount for days 
during such taxable year. 

(2) DEFINITIONS AND SPECIAL RULES.—For purposes of this 
subsection— 

(A) DEBT INSTRUMENT.—The term ‘‘debt instrument’’ has 
the meaning given such term by section 1275(a)(1). 

(B) DAILY PORTIONS.—The daily portion of the original 
issue discount for any day shall be determined under sec-
tion 1272(a) (without regard to paragraph (7) thereof and 
without regard to section 1273(a)(3)). 

(C) SHORT-TERM OBLIGATIONS.—In the case of an obligor 
of a short-term obligation (as defined in section 
1283(a)(1)(A)) who uses the cash receipts and disburse-
ments method of accounting, the original issue discount 
(and any other interest payable) on such obligation shall 
be deductible only when paid. 
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(3) SPECIAL RULE FOR ORIGINAL ISSUE DISCOUNT ON OBLIGA-
TION HELD BY RELATED FOREIGN PERSON.— 

(A) IN GENERAL.—If any debt instrument having original 
issue discount is held by a related foreign person, any por-
tion of such original issue discount shall not be allowable 
as a deduction to the issuer until paid. The preceding sen-
tence shall not apply to the extent that the original issue 
discount is effectively connected with the conduct by such 
foreign related person of a trade or business within the 
United States unless such original issue discount is ex-
empt from taxation (or is subject to a reduced rate of tax) 
pursuant to a treaty obligation of the United States. 

(B) SPECIAL RULE FOR CERTAIN FOREIGN ENTITIES.— 
(i) IN GENERAL.—In the case of any debt instrument 

having original issue discount which is held by a re-
lated foreign person which is a controlled foreign cor-
poration (as defined in section 957) or a passive for-
eign investment company (as defined in section 1297), 
a deduction shall be allowable to the issuer with re-
spect to such original issue discount for any taxable 
year before the taxable year in which paid only to the 
extent such original issue discount is includible (deter-
mined without regard to properly allocable deductions 
and qualified deficits under section 952(c)(1)(B)) dur-
ing such prior taxable year in the gross income of a 
United States person who owns (within the meaning 
of section 958(a)) stock in such corporation. 

(ii) SECRETARIAL AUTHORITY.—The Secretary may by 
regulation exempt transactions from the application of 
clause (i), including any transaction which is entered 
into by a payor in the ordinary course of a trade or 
business in which the payor is predominantly engaged. 

(C) RELATED FOREIGN PERSON.—For purposes of sub-
paragraph (A), the term ‘‘related foreign person’’ means 
any person— 

(i) who is not a United States person, and 
(ii) who is related (within the meaning of section 

267(b)) to the issuer. 
(4) EXCEPTION.—This subsection shall not apply to any debt 

instrument described in section 1272(a)(2)(D) (relating to loans 
between natural persons). 

(5) SPECIAL RULES FOR ORIGINAL ISSUE DISCOUNT ON CERTAIN 
HIGH YIELD OBLIGATIONS.— 

(A) IN GENERAL.—In the case of an applicable high yield 
discount obligation issued by a corporation— 

(i) no deduction shall be allowed under this chapter 
for the disqualified portion of the original issue dis-
count on such obligation, and 

(ii) the remainder of such original issue discount 
shall not be allowable as a deduction until paid. 

For purposes of this paragraph, rules similar to the rules 
of subsection (i)(3)(B) shall apply in determining the 
amount of the original issue discount and when the origi-
nal issue discount is paid. 
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(B) DISQUALIFIED PORTION TREATED AS STOCK DISTRIBU-
TION FOR PURPOSES OF DIVIDEND RECEIVED DEDUCTION.— 

(i) IN GENERAL.—Solely for purposes of sections 243, 
245, 246, and 246A, the dividend equivalent portion of 
any amount includible in gross income of a corporation 
under section 1272(a) in respect of an applicable high 
yield discount obligation shall be treated as a dividend 
received by such corporation from the corporation 
issuing such obligation. 

(ii) DIVIDEND EQUIVALENT PORTION.—For purposes of 
clause (i), the dividend equivalent portion of any 
amount includible in gross income under section 
1272(a) in respect of an applicable high yield discount 
obligation is the portion of the amount so includible— 

(I) which is attributable to the disqualified por-
tion of the original issue discount on such obliga-
tion, and 

(II) which would have been treated as a divi-
dend if it had been a distribution made by the 
issuing corporation with respect to stock in such 
corporation. 

(C) DISQUALIFIED PORTION.— 
(i) IN GENERAL.—For purposes of this paragraph, the 

disqualified portion of the original issue discount on 
any applicable high yield discount obligation is the 
lesser of— 

(I) the amount of such original issue discount, or 
(II) the portion of the total return on such obli-

gation which bears the same ratio to such total re-
turn as the disqualified yield on such obligation 
bears to the yield to maturity on such obligation. 

(ii) DEFINITIONS.—For purposes of clause (i), the 
term ‘‘disqualified yield’’ means the excess of the yield 
to maturity on the obligation over the sum referred to 
in subsection (i)(1)(B) plus 1 percentage point, and the 
term ‘‘total return’’ is the amount which would have 
been the original issue discount on the obligation if in-
terest described in the parenthetical in section 
1273(a)(2) were included in the stated redemption 
price at maturity. 

(D) EXCEPTION FOR S CORPORATIONS.—This paragraph 
shall not apply to any obligation issued by any corporation 
for any period for which such corporation is an S corpora-
tion. 

(E) EFFECT ON EARNINGS AND PROFITS.—This paragraph 
shall not apply for purposes of determining earnings and 
profits; except that, for purposes of determining the divi-
dend equivalent portion of any amount includible in gross 
income under section 1272(a) in respect of an applicable 
high yield discount obligation, no reduction shall be made 
for any amount attributable to the disqualified portion of 
any original issue discount on such obligation. 

(F) SUSPENSION OF APPLICATION OF PARAGRAPH.— 
(i) TEMPORARY SUSPENSION.—This paragraph shall 

not apply to any applicable high yield discount obliga-
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tion issued during the period beginning on September 
1, 2008, and ending on December 31, 2009, in ex-
change (including an exchange resulting from a modi-
fication of the debt instrument) for an obligation which 
is not an applicable high yield discount obligation and 
the issuer (or obligor) of which is the same as the 
issuer (or obligor) of such applicable high yield dis-
count obligation. The preceding sentence shall not 
apply to any obligation the interest on which is inter-
est described in section 871(h)(4) (without regard to 
subparagraph (D) thereof) or to any obligation issued 
to a related person (within the meaning of section 
108(e)(4)). 

(ii) SUCCESSIVE APPLICATION.—Any obligation to 
which clause (i) applies shall not be treated as an ap-
plicable high yield discount obligation for purposes of 
applying this subparagraph to any other obligation 
issued in exchange for such obligation. 

(iii) SECRETARIAL AUTHORITY TO SUSPEND APPLICA-
TION.—The Secretary may apply this paragraph with 
respect to debt instruments issued in periods following 
the period described in clause (i) if the Secretary de-
termines that such application is appropriate in light 
of distressed conditions in the debt capital markets. 

(G) CROSS REFERENCE.—For definition of applicable high 
yield discount obligation, see subsection (i). 

(6) CROSS REFERENCES.—For provision relating to deduction 
of original issue discount on tax-exempt obligation, see section 
1288. 

For special rules in the case of the borrower under certain 
loans for personal use, see section 1275(b). 

(f) DENIAL OF DEDUCTION FOR INTEREST ON CERTAIN OBLIGATIONS 
NOT IN REGISTERED FORM.— 

(1) IN GENERAL.—Nothing in subsection (a) or in any other 
provision of law shall be construed to provide a deduction for 
interest on any registration-required obligation unless such ob-
ligation is in registered form. 

(2) REGISTRATION-REQUIRED OBLIGATION.—For purposes of 
this section— 

(A) IN GENERAL.—The term ‘‘registration-required obliga-
tion’’ means any obligation (including any obligation issued 
by a governmental entity) other than an obligation 
which— 

(i) is issued by a natural person, 
(ii) is not of a type offered to the public, or 
(iii) has a maturity (at issue) of not more than 1 

year. 
(B) AUTHORITY TO INCLUDE OTHER OBLIGATIONS.— 

Clauses (ii) and (iii) of subparagraph (A) shall not apply to 
any obligation if— 

(i) such obligation is of a type which the Secretary 
has determined by regulations to be used frequently in 
avoiding Federal taxes, and 

(ii) such obligation is issued after the date on which 
the regulations referred to in clause (i) take effect. 
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(3) BOOK ENTRIES PERMITTED, ETC..—For purposes of this 
subsection, rules similar to the rules of section 149(a)(3) shall 
apply, except that a dematerialized book entry system or other 
book entry system specified by the Secretary shall be treated 
as a book entry system described in such section. 

(g) REDUCTION OF DEDUCTION WHERE SECTION 25 CREDIT 
TAKEN.—The amount of the deduction under this section for inter-
est paid or accrued during any taxable year on indebtedness with 
respect to which a mortgage credit certificate has been issued 
under section 25 shall be reduced by the amount of the credit al-
lowable with respect to such interest under section 25 (determined 
without regard to section 26). 

(h) DISALLOWANCE OF DEDUCTION FOR PERSONAL INTEREST.— 
(1) IN GENERAL.—In the case of a taxpayer other than a cor-

poration, no deduction shall be allowed under this chapter for 
personal interest paid or accrued during the taxable year. 

(2) PERSONAL INTEREST.—For purposes of this subsection, the 
term ‘‘personal interest’’ means any interest allowable as a de-
duction under this chapter other than— 

(A) interest paid or accrued on indebtedness properly al-
locable to a trade or business (other than the trade or busi-
ness of performing services as an employee), 

(B) any investment interest (within the meaning of sub-
section (d)), 

(C) any interest which is taken into account under sec-
tion 469 in computing income or loss from a passive activ-
ity of the taxpayer, 

(D) any qualified residence interest (within the meaning 
of paragraph (3)), 

(E) any interest payable under section 6601 on any un-
paid portion of the tax imposed by section 2001 for the pe-
riod during which an extension of time for payment of such 
tax is in effect under section 6163, and 

(F) any interest allowable as a deduction under section 
221 (relating to interest on educational loans). 

(3) QUALIFIED RESIDENCE INTEREST.—For purposes of this 
subsection— 

(A) IN GENERAL.—The term ‘‘qualified residence interest’’ 
means any interest which is paid or accrued during the 
taxable year on— 

(i) acquisition indebtedness with respect to any 
qualified residence of the taxpayer, or 

(ii) home equity indebtedness with respect to any 
qualified residence of the taxpayer. 

For purposes of the preceding sentence, the determination 
of whether any property is a qualified residence of the tax-
payer shall be made as of the time the interest is accrued. 

(B) ACQUISITION INDEBTEDNESS.— 
(i) IN GENERAL.—The term ‘‘acquisition indebted-

ness’’ means any indebtedness which— 
(I) is incurred in acquiring, constructing, or sub-

stantially improving any qualified residence of the 
taxpayer, and 

(II) is secured by such residence. 
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Such term also includes any indebtedness secured by such 
residence resulting from the refinancing of indebtedness 
meeting the requirements of the preceding sentence (or 
this sentence); but only to the extent the amount of the in-
debtedness resulting from such refinancing does not exceed 
the amount of the refinanced indebtedness. 

(ii) $1,000,000 LIMITATION.—The aggregate amount 
treated as acquisition indebtedness for any period 
shall not exceed $1,000,000 ($500,000 in the case of a 
married individual filing a separate return). 

(C) HOME EQUITY INDEBTEDNESS.— 
(i) IN GENERAL.—The term ‘‘home equity indebted-

ness’’ means any indebtedness (other than acquisition 
indebtedness) secured by a qualified residence to the 
extent the aggregate amount of such indebtedness 
does not exceed— 

(I) the fair market value of such qualified resi-
dence, reduced by 

(II) the amount of acquisition indebtedness with 
respect to such residence. 

(ii) LIMITATION.—The aggregate amount treated as 
home equity indebtedness for any period shall not ex-
ceed $100,000 ($50,000 in the case of a separate re-
turn by a married individual). 

(D) TREATMENT OF INDEBTEDNESS INCURRED ON OR BE-
FORE OCTOBER 13, 1987.— 

(i) IN GENERAL.—In the case of any pre-October 13, 
1987, indebtedness— 

(I) such indebtedness shall be treated as acqui-
sition indebtedness, and 

(II) the limitation of subparagraph (B)(ii) shall 
not apply. 

(ii) REDUCTION IN $1,000,000 LIMITATION.—The limita-
tion of subparagraph (B)(ii) shall be reduced (but not 
below zero) by the aggregate amount of outstanding 
pre-October 13, 1987, indebtedness. 

(iii) PRE-OCTOBER 13, 1987, INDEBTEDNESS.—The 
term ‘‘pre-October 13, 1987, indebtedness’’ means— 

(I) any indebtedness which was incurred on or 
before October 13, 1987, and which was secured 
by a qualified residence on October 13, 1987, and 
at all times thereafter before the interest is paid 
or accrued, or 

(II) any indebtedness which is secured by the 
qualified residence and was incurred after October 
13, 1987, to refinance indebtedness described in 
subclause (I) (or refinanced indebtedness meeting 
the requirements of this subclause) to the extent 
(immediately after the refinancing) the principal 
amount of the indebtedness resulting from the re-
financing does not exceed the principal amount of 
the refinanced indebtedness (immediately before 
the refinancing). 
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(iv) LIMITATION ON PERIOD OF REFINANCING.—Sub-
clause (II) of clause (iii) shall not apply to any indebt-
edness after— 

(I) the expiration of the term of the indebted-
ness described in clause (iii)(I), or 

(II) if the principal of the indebtedness de-
scribed in clause (iii)(I) is not amortized over its 
term, the expiration of the term of the 1st refi-
nancing of such indebtedness (or if earlier, the 
date which is 30 years after the date of such 1st 
refinancing). 

(E) MORTGAGE INSURANCE PREMIUMS TREATED AS INTER-
EST.— 

(i) IN GENERAL.—Premiums paid or accrued for 
qualified mortgage insurance by a taxpayer during the 
taxable year in connection with acquisition indebted-
ness with respect to a qualified residence of the tax-
payer shall be treated for purposes of this section as 
interest which is qualified residence interest. 

(ii) PHASEOUT.—The amount otherwise treated as 
interest under clause (i) shall be reduced (but not 
below zero) by 10 percent of such amount for each 
$1,000 ($500 in the case of a married individual filing 
a separate return) (or fraction thereof) that the tax-
payer’s adjusted gross income for the taxable year ex-
ceeds $100,000 ($50,000 in the case of a married indi-
vidual filing a separate return). 

(iii) LIMITATION.—Clause (i) shall not apply with re-
spect to any mortgage insurance contracts issued be-
fore January 1, 2007. 

(iv) TERMINATION.—Clause (i) shall not apply to 
amounts— 

(I) paid or accrued after December 31, 2021, or 
(II) properly allocable to any period after such 

date. 
(F) SPECIAL RULES FOR TAXABLE YEARS 2018 THROUGH 

2025.— 
(i) IN GENERAL.—In the case of taxable years begin-

ning after December 31, 2017, and before January 1, 
2026— 

(I) DISALLOWANCE OF HOME EQUITY INDEBTED-
NESS INTEREST.—Subparagraph (A)(ii) shall not 
apply. 

(II) LIMITATION ON ACQUISITION INDEBTED-
NESS.—Subparagraph (B)(ii) shall be applied by 
substituting ‘‘$750,000 ($375,000’’ for ‘‘$1,000,000 
($500,000’’. 

(III) TREATMENT OF INDEBTEDNESS INCURRED ON 
OR BEFORE DECEMBER 15, 2017.—Subclause (II) 
shall not apply to any indebtedness incurred on or 
before December 15, 2017, and, in applying such 
subclause to any indebtedness incurred after such 
date, the limitation under such subclause shall be 
reduced (but not below zero) by the amount of any 
indebtedness incurred on or before December 15, 
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2017, which is treated as acquisition indebtedness 
for purposes of this subsection for the taxable 
year. 

(IV) BINDING CONTRACT EXCEPTION.—In the case 
of a taxpayer who enters into a written binding 
contract before December 15, 2017, to close on the 
purchase of a principal residence before January 
1, 2018, and who purchases such residence before 
April 1, 2018, subclause (III) shall be applied by 
substituting ‘‘April 1, 2018’’ for ‘‘December 15, 
2017’’. 

(ii) TREATMENT OF LIMITATION IN TAXABLE YEARS 
AFTER DECEMBER 31, 2025.—In the case of taxable 
years beginning after December 31, 2025, the limita-
tion under subparagraph (B)(ii) shall be applied to the 
aggregate amount of indebtedness of the taxpayer de-
scribed in subparagraph (B)(i) without regard to the 
taxable year in which the indebtedness was incurred. 

(iii) TREATMENT OF REFINANCINGS OF INDEBTED-
NESS.— 

(I) IN GENERAL.—In the case of any indebted-
ness which is incurred to refinance indebtedness, 
such refinanced indebtedness shall be treated for 
purposes of clause (i)(III) as incurred on the date 
that the original indebtedness was incurred to the 
extent the amount of the indebtedness resulting 
from such refinancing does not exceed the amount 
of the refinanced indebtedness. 

(II) LIMITATION ON PERIOD OF REFINANCING.— 
Subclause (I) shall not apply to any indebtedness 
after the expiration of the term of the original in-
debtedness or, if the principal of such original in-
debtedness is not amortized over its term, the ex-
piration of the term of the 1st refinancing of such 
indebtedness (or if earlier, the date which is 30 
years after the date of such 1st refinancing). 

(iv) COORDINATION WITH EXCLUSION OF INCOME 
FROM DISCHARGE OF INDEBTEDNESS.—Section 108(h)(2) 
shall be applied without regard to this subparagraph. 

(4) OTHER DEFINITIONS AND SPECIAL RULES.—For purposes of 
this subsection— 

(A) QUALIFIED RESIDENCE.— 
(i) IN GENERAL.—The term ‘‘qualified residence’’ 

means— 
(I) the principal residence (within the meaning 

of section 121) of the taxpayer, and 
(II) 1 other residence of the taxpayer which is 

selected by the taxpayer for purposes of this sub-
section for the taxable year and which is used by 
the taxpayer as a residence (within the meaning 
of section 280A(d)(1)). 

(ii) MARRIED INDIVIDUALS FILING SEPARATE RE-
TURNS.—If a married couple does not file a joint return 
for the taxable year— 
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(I) such couple shall be treated as 1 taxpayer for 
purposes of clause (i), and 

(II) each individual shall be entitled to take into 
account 1 residence unless both individuals con-
sent in writing to 1 individual taking into account 
the principal residence and 1 other residence. 

(iii) RESIDENCE NOT RENTED.—For purposes of 
clause (i)(II), notwithstanding section 280A(d)(1), if the 
taxpayer does not rent a dwelling unit at any time 
during a taxable year, such unit may be treated as a 
residence for such taxable year. 

(B) SPECIAL RULE FOR COOPERATIVE HOUSING CORPORA-
TIONS.—Any indebtedness secured by stock held by the 
taxpayer as a tenant-stockholder (as defined in section 
216) in a cooperative housing corporation (as so defined) 
shall be treated as secured by the house or apartment 
which the taxpayer is entitled to occupy as such a tenant- 
stockholder. If stock described in the preceding sentence 
may not be used to secure indebtedness, indebtedness 
shall be treated as so secured if the taxpayer establishes 
to the satisfaction of the Secretary that such indebtedness 
was incurred to acquire such stock. 

(C) UNENFORCEABLE SECURITY INTERESTS.—Indebtedness 
shall not fail to be treated as secured by any property sole-
ly because, under any applicable State or local homestead 
or other debtor protection law in effect on August 16, 1986, 
the security interest is ineffective or the enforceability of 
the security interest is restricted. 

(D) SPECIAL RULES FOR ESTATES AND TRUSTS.—For pur-
poses of determining whether any interest paid or accrued 
by an estate or trust is qualified residence interest, any 
residence held by such estate or trust shall be treated as 
a qualified residence of such estate or trust if such estate 
or trust establishes that such residence is a qualified resi-
dence of a beneficiary who has a present interest in such 
estate or trust or an interest in the residuary of such es-
tate or trust. 

(E) QUALIFIED MORTGAGE INSURANCE.—The term ‘‘quali-
fied mortgage insurance’’ means— 

(i) mortgage insurance provided by the Department 
of Veterans Affairs, the Federal Housing Administra-
tion, or the Rural Housing Service, and 

(ii) private mortgage insurance (as defined by sec-
tion 2 of the Homeowners Protection Act of 1998 (12 
U.S.C. 4901), as in effect on the date of the enactment 
of this subparagraph). 

(F) SPECIAL RULES FOR PREPAID QUALIFIED MORTGAGE IN-
SURANCE.—Any amount paid by the taxpayer for qualified 
mortgage insurance that is properly allocable to any mort-
gage the payment of which extends to periods that are 
after the close of the taxable year in which such amount 
is paid shall be chargeable to capital account and shall be 
treated as paid in such periods to which so allocated. No 
deduction shall be allowed for the unamortized balance of 
such account if such mortgage is satisfied before the end 
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of its term. The preceding sentences shall not apply to 
amounts paid for qualified mortgage insurance provided by 
the Department of Veterans Affairs or the Rural Housing 
Service. 

(i) APPLICABLE HIGH YIELD DISCOUNT OBLIGATION.— 
(1) IN GENERAL.—For purposes of this section, the term ‘‘ap-

plicable high yield discount obligation’’ means any debt instru-
ment if— 

(A) the maturity date of such instrument is more than 
5 years from the date of issue, 

(B) the yield to maturity on such instrument equals or 
exceeds the sum of— 

(i) the applicable Federal rate in effect under section 
1274(d) for the calendar month in which the obligation 
is issued, plus 

(ii) 5 percentage points, and 
(C) such instrument has significant original issue dis-

count. 
For purposes of subparagraph (B)(i), the Secretary may by reg-
ulation (i) permit a rate to be used with respect to any debt 
instrument which is higher than the applicable Federal rate if 
the taxpayer establishes to the satisfaction of the Secretary 
that such higher rate is based on the same principles as the 
applicable Federal rate and is appropriate for the term of the 
instrument, or (ii) permit, on a temporary basis, a rate to be 
used with respect to any debt instrument which is higher than 
the applicable Federal rate if the Secretary determines that 
such rate is appropriate in light of distressed conditions in the 
debt capital markets. 

(2) SIGNIFICANT ORIGINAL ISSUE DISCOUNT.—For purposes of 
paragraph (1)(C), a debt instrument shall be treated as having 
significant original issue discount if— 

(A) the aggregate amount which would be includible in 
gross income with respect to such instrument for periods 
before the close of any accrual period (as defined in section 
1272(a)(5)) ending after the date 5 years after the date of 
issue, exceeds— 

(B) the sum of— 
(i) the aggregate amount of interest to be paid under 

the instrument before the close of such accrual period, 
and 

(ii) the product of the issue price of such instrument 
(as defined in sections 1273(b) and 1274(a)) and its 
yield to maturity. 

(3) SPECIAL RULES.—For purposes of determining whether a 
debt instrument is an applicable high yield discount obliga-
tion— 

(A) any payment under the instrument shall be assumed 
to be made on the last day permitted under the instru-
ment, and 

(B) any payment to be made in the form of another obli-
gation of the issuer (or a related person within the mean-
ing of section 453(f)(1)) shall be assumed to be made when 
such obligation is required to be paid in cash or in prop-
erty other than such obligation. 
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Except for purposes of paragraph (1)(B), any reference to an 
obligation in subparagraph (B) of this paragraph shall be treat-
ed as including a reference to stock. 

(4) DEBT INSTRUMENT.—For purposes of this subsection, the 
term ‘‘debt instrument’’ means any instrument which is a debt 
instrument as defined in section 1275(a). 

(5) REGULATIONS.—The Secretary shall prescribe such regu-
lations as may be appropriate to carry out the purposes of this 
subsection and subsection (e)(5), including— 

(A) regulations providing for modifications to the provi-
sions of this subsection and subsection (e)(5) in the case of 
varying rates of interest, put or call options, indefinite ma-
turities, contingent payments, assumptions of debt instru-
ments, conversion rights, or other circumstances where 
such modifications are appropriate to carry out the pur-
poses of this subsection and subsection (e)(5), and 

(B) regulations to prevent avoidance of the purposes of 
this subsection and subsection (e)(5) through the use of 
issuers other than C corporations, agreements to borrow 
amounts due under the debt instrument, or other arrange-
ments. 

(j) LIMITATION ON BUSINESS INTEREST.— 
(1) IN GENERAL.—The amount allowed as a deduction under 

this chapter for any taxable year for business interest shall not 
exceed the sum of— 

(A) the business interest income of such taxpayer for 
such taxable year, 

(B) 30 percent of the adjusted taxable income of such 
taxpayer for such taxable year, plus 

(C) the floor plan financing interest of such taxpayer for 
such taxable year. 

The amount determined under subparagraph (B) shall not be 
less than zero. 

(2) CARRYFORWARD OF DISALLOWED BUSINESS INTEREST.—The 
amount of any business interest not allowed as a deduction for 
any taxable year by reason of paragraph (1) shall be treated 
as business interest paid or accrued in the succeeding taxable 
year. 

(3) EXEMPTION FOR CERTAIN SMALL BUSINESSES.—In the case 
of any taxpayer (other than a tax shelter prohibited from using 
the cash receipts and disbursements method of accounting 
under section 448(a)(3)) which meets the gross receipts test of 
section 448(c) for any taxable year, paragraph (1) shall not 
apply to such taxpayer for such taxable year. In the case of any 
taxpayer which is not a corporation or a partnership, the gross 
receipts test of section 448(c) shall be applied in the same man-
ner as if such taxpayer were a corporation or partnership. 

(4) APPLICATION TO PARTNERSHIPS, ETC..— 
(A) IN GENERAL.—In the case of any partnership— 

(i) this subsection shall be applied at the partner-
ship level and any deduction for business interest 
shall be taken into account in determining the non- 
separately stated taxable income or loss of the part-
nership, and 
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(ii) the adjusted taxable income of each partner of 
such partnership— 

(I) shall be determined without regard to such 
partner’s distributive share of any items of in-
come, gain, deduction, or loss of such partnership, 
and 

(II) shall be increased by such partner’s dis-
tributive share of such partnership’s excess tax-
able income. 

For purposes of clause (ii)(II), a partner’s distributive 
share of partnership excess taxable income shall be deter-
mined in the same manner as the partner’s distributive 
share of nonseparately stated taxable income or loss of the 
partnership. 

(B) SPECIAL RULES FOR CARRYFORWARDS.— 
(i) IN GENERAL.—The amount of any business inter-

est not allowed as a deduction to a partnership for any 
taxable year by reason of paragraph (1) for any tax-
able year— 

(I) shall not be treated under paragraph (2) as 
business interest paid or accrued by the partner-
ship in the succeeding taxable year, and 

(II) shall, subject to clause (ii), be treated as ex-
cess business interest which is allocated to each 
partner in the same manner as the non-separately 
stated taxable income or loss of the partnership. 

(ii) TREATMENT OF EXCESS BUSINESS INTEREST ALLO-
CATED TO PARTNERS.—If a partner is allocated any ex-
cess business interest from a partnership under clause 
(i) for any taxable year— 

(I) such excess business interest shall be treated 
as business interest paid or accrued by the part-
ner in the next succeeding taxable year in which 
the partner is allocated excess taxable income 
from such partnership, but only to the extent of 
such excess taxable income, and 

(II) any portion of such excess business interest 
remaining after the application of subclause (I) 
shall, subject to the limitations of subclause (I), be 
treated as business interest paid or accrued in 
succeeding taxable years. 

For purposes of applying this paragraph, excess taxable in-
come allocated to a partner from a partnership for any tax-
able year shall not be taken into account under paragraph 
(1)(A) with respect to any business interest other than ex-
cess business interest from the partnership until all such 
excess business interest for such taxable year and all pre-
ceding taxable years has been treated as paid or accrued 
under clause (ii). 

(iii) BASIS ADJUSTMENTS.— 
(I) IN GENERAL.—The adjusted basis of a part-

ner in a partnership interest shall be reduced (but 
not below zero) by the amount of excess business 
interest allocated to the partner under clause 
(i)(II). 

VerDate Sep 11 2014 11:36 Jan 24, 2024 Jkt 054628 PO 00000 Frm 00215 Fmt 6659 Sfmt 6601 E:\HR\OC\HR353P1.XXX HR353P1rf
re

de
ric

k 
on

 L
A

P
8M

3W
LY

3P
R

O
D

 w
ith

 H
E

A
R

IN
G



210 

(II) SPECIAL RULE FOR DISPOSITIONS.—If a part-
ner disposes of a partnership interest, the ad-
justed basis of the partner in the partnership in-
terest shall be increased immediately before the 
disposition by the amount of the excess (if any) of 
the amount of the basis reduction under subclause 
(I) over the portion of any excess business interest 
allocated to the partner under clause (i)(II) which 
has previously been treated under clause (ii) as 
business interest paid or accrued by the partner. 
The preceding sentence shall also apply to trans-
fers of the partnership interest (including by rea-
son of death) in a transaction in which gain is not 
recognized in whole or in part. No deduction shall 
be allowed to the transferor or transferee under 
this chapter for any excess business interest re-
sulting in a basis increase under this subclause. 

(C) EXCESS TAXABLE INCOME.—The term ‘‘excess taxable 
income’’ means, with respect to any partnership, the 
amount which bears the same ratio to the partnership’s 
adjusted taxable income as— 

(i) the excess (if any) of— 
(I) the amount determined for the partnership 

under paragraph (1)(B), over 
(II) the amount (if any) by which the business 

interest of the partnership, reduced by the floor 
plan financing interest, exceeds the business in-
terest income of the partnership, bears to 

(ii) the amount determined for the partnership 
under paragraph (1)(B). 

(D) APPLICATION TO S CORPORATIONS.—Rules similar to 
the rules of subparagraphs (A) and (C) shall apply with re-
spect to any S corporation and its shareholders. 

(5) BUSINESS INTEREST.—For purposes of this subsection, the 
term ‘‘business interest’’ means any interest paid or accrued on 
indebtedness properly allocable to a trade or business. Such 
term shall not include investment interest (within the meaning 
of subsection (d)). 

(6) BUSINESS INTEREST INCOME.—For purposes of this sub-
section, the term ‘‘business interest income’’ means the amount 
of interest includible in the gross income of the taxpayer for 
the taxable year which is properly allocable to a trade or busi-
ness. Such term shall not include investment income (within 
the meaning of subsection (d)). 

(7) TRADE OR BUSINESS.—For purposes of this subsection— 
(A) IN GENERAL.—The term ‘‘trade or business’’ shall not 

include— 
(i) the trade or business of performing services as an 

employee, 
(ii) any electing real property trade or business, 
(iii) any electing farming business, or 
(iv) the trade or business of the furnishing or sale 

of— 
(I) electrical energy, water, or sewage disposal 

services, 
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(II) gas or steam through a local distribution 
system, or 

(III) transportation of gas or steam by pipeline, 
if the rates for such furnishing or sale, as the case may be, 
have been established or approved by a State or political 
subdivision thereof, by any agency or instrumentality of 
the United States, by a public service or public utility com-
mission or other similar body of any State or political sub-
division thereof, or by the governing or ratemaking body of 
an electric cooperative. 

(B) ELECTING REAL PROPERTY TRADE OR BUSINESS.—For 
purposes of this paragraph, the term ‘‘electing real prop-
erty trade or business’’ means any trade or business which 
is described in section 469(c)(7)(C) and which makes an 
election under this subparagraph. Any such election shall 
be made at such time and in such manner as the Secretary 
shall prescribe, and, once made, shall be irrevocable. 

(C) ELECTING FARMING BUSINESS.—For purposes of this 
paragraph, the term ‘‘electing farming business’’ means— 

(i) a farming business (as defined in section 
263A(e)(4)) which makes an election under this sub-
paragraph, or 

(ii) any trade or business of a specified agricultural 
or horticultural cooperative (as defined in section 
199A(g)(2)) with respect to which the cooperative 
makes an election under this subparagraph. 

Any such election shall be made at such time and in such 
manner as the Secretary shall prescribe, and, once made, 
shall be irrevocable. 

(8) ADJUSTED TAXABLE INCOME.—For purposes of this sub-
section, the term ‘‘adjusted taxable income’’ means the taxable 
income of the taxpayer— 

(A) computed without regard to— 
(i) any item of income, gain, deduction, or loss which 

is not properly allocable to a trade or business, 
(ii) any business interest or business interest in-

come, 
(iii) the amount of any net operating loss deduction 

under section 172, 
(iv) the amount of any deduction allowed under sec-

tion 199A, and 
(v) in the case of taxable years beginning before 

øJanuary 1, 2022¿ January 1, 2026, any deduction al-
lowable for depreciation, amortization, or depletion, 
and 

(B) computed with such other adjustments as provided 
by the Secretary. 

(9) FLOOR PLAN FINANCING INTEREST DEFINED.—For purposes 
of this subsection— 

(A) IN GENERAL.—The term ‘‘floor plan financing inter-
est’’ means interest paid or accrued on floor plan financing 
indebtedness. 

(B) FLOOR PLAN FINANCING INDEBTEDNESS.—The term 
‘‘floor plan financing indebtedness’’ means indebtedness— 
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(i) used to finance the acquisition of motor vehicles 
held for sale or lease, and 

(ii) secured by the inventory so acquired. 
(C) MOTOR VEHICLE.—The term ‘‘motor vehicle’’ means a 

motor vehicle that is any of the following: 
(i) Any self-propelled vehicle designed for trans-

porting persons or property on a public street, high-
way, or road. 

(ii) A boat. 
(iii) Farm machinery or equipment. 

(10) SPECIAL RULE FOR TAXABLE YEARS BEGINNING IN 2019 
AND 2020.— 

(A) IN GENERAL.— 
(i) IN GENERAL.—Except as provided in clause (ii) or 

(iii), in the case of any taxable year beginning in 2019 
or 2020, paragraph (1)(B) shall be applied by sub-
stituting ‘‘50 percent’’ for ‘‘30 percent’’. 

(ii) SPECIAL RULE FOR PARTNERSHIPS.—In the case of 
a partnership— 

(I) clause (i) shall not apply to any taxable year 
beginning in 2019, but 

(II) unless a partner elects not to have this sub-
clause apply, in the case of any excess business in-
terest of the partnership for any taxable year be-
ginning in 2019 which is allocated to the partner 
under paragraph (4)(B)(i)(II)— 

(aa) 50 percent of such excess business in-
terest shall be treated as business interest 
which, notwithstanding paragraph (4)(B)(ii), 
is paid or accrued by the partner in the part-
ner’s first taxable year beginning in 2020 and 
which is not subject to the limits of paragraph 
(1), and 

(bb) 50 percent of such excess business in-
terest shall be subject to the limitations of 
paragraph (4)(B)(ii) in the same manner as 
any other excess business interest so allo-
cated. 

(iii) ELECTION OUT.—A taxpayer may elect, at such 
time and in such manner as the Secretary may pre-
scribe, not to have clause (i) apply to any taxable year. 
Such an election, once made, may be revoked only 
with the consent of the Secretary. In the case of a 
partnership, any such election shall be made by the 
partnership and may be made only for taxable years 
beginning in 2020. 

(B) ELECTION TO USE 2019 ADJUSTED TAXABLE INCOME 
FOR TAXABLE YEARS BEGINNING IN 2020.— 

(i) IN GENERAL.—Subject to clause (ii), in the case of 
any taxable year beginning in 2020, the taxpayer may 
elect to apply this subsection by substituting the ad-
justed taxable income of the taxpayer for the last tax-
able year beginning in 2019 for the adjusted taxable 
income for such taxable year. In the case of a partner-
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ship, any such election shall be made by the partner-
ship. 

(ii) SPECIAL RULE FOR SHORT TAXABLE YEARS.—If an 
election is made under clause (i) for a taxable year 
which is a short taxable year, the adjusted taxable in-
come for the taxpayer’s last taxable year beginning in 
2019 which is substituted under clause (i) shall be 
equal to the amount which bears the same ratio to 
such adjusted taxable income determined without re-
gard to this clause as the number of months in the 
short taxable year bears to 12 

(11) CROSS REFERENCES.—(A) For requirement that an elect-
ing real property trade or business use the alternative depre-
ciation system, see section 168(g)(1)(F). 

(B) For requirement that an electing farming business use 
the alternative depreciation system, see section 168(g)(1)(G). 

(k) SECTION 6166 INTEREST.—No deduction shall be allowed 
under this section for any interest payable under section 6601 on 
any unpaid portion of the tax imposed by section 2001 for the pe-
riod during which an extension of time for payment of such tax is 
in effect under section 6166. 

(l) DISALLOWANCE OF DEDUCTION ON CERTAIN DEBT INSTRUMENTS 
OF CORPORATIONS.— 

(1) IN GENERAL.—No deduction shall be allowed under this 
chapter for any interest paid or accrued on a disqualified debt 
instrument. 

(2) DISQUALIFIED DEBT INSTRUMENT.—For purposes of this 
subsection, the term ‘‘disqualified debt instrument’’ means any 
indebtedness of a corporation which is payable in equity of the 
issuer or a related party or equity held by the issuer (or any 
related party) in any other person. 

(3) SPECIAL RULES FOR AMOUNTS PAYABLE IN EQUITY.—For 
purposes of paragraph (2), indebtedness shall be treated as 
payable in equity of the issuer or any other person only if— 

(A) a substantial amount of the principal or interest is 
required to be paid or converted, or at the option of the 
issuer or a related party is payable in, or convertible into, 
such equity, 

(B) a substantial amount of the principal or interest is 
required to be determined, or at the option of the issuer 
or a related party is determined, by reference to the value 
of such equity, or 

(C) the indebtedness is part of an arrangement which is 
reasonably expected to result in a transaction described in 
subparagraph (A) or (B). 

For purposes of this paragraph, principal or interest shall be 
treated as required to be so paid, converted, or determined if 
it may be required at the option of the holder or a related 
party and there is a substantial certainty the option will be ex-
ercised. 

(4) CAPITALIZATION ALLOWED WITH RESPECT TO EQUITY OF 
PERSONS OTHER THAN ISSUER AND RELATED PARTIES.—If the 
disqualified debt instrument of a corporation is payable in eq-
uity held by the issuer (or any related party) in any other per-
son (other than a related party), the basis of such equity shall 
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be increased by the amount not allowed as a deduction by rea-
son of paragraph (1) with respect to the instrument. 

(5) EXCEPTION FOR CERTAIN INSTRUMENTS ISSUED BY DEALERS 
IN SECURITIES.—For purposes of this subsection, the term ‘‘dis-
qualified debt instrument’’ does not include indebtedness 
issued by a dealer in securities (or a related party) which is 
payable in, or by reference to, equity (other than equity of the 
issuer or a related party) held by such dealer in its capacity 
as a dealer in securities. For purposes of this paragraph, the 
term ‘‘dealer in securities’’ has the meaning given such term by 
section 475. 

(6) RELATED PARTY.—For purposes of this subsection, a per-
son is a related party with respect to another person if such 
person bears a relationship to such other person described in 
section 267(b) or 707(b). 

(7) REGULATIONS.—The Secretary shall prescribe such regu-
lations as may be necessary or appropriate to carry out the 
purposes of this subsection, including regulations preventing 
avoidance of this subsection through the use of an issuer other 
than a corporation. 

(m) INTEREST ON UNPAID TAXES ATTRIBUTABLE TO NONDISCLOSED 
REPORTABLE TRANSACTIONS.—No deduction shall be allowed under 
this chapter for any interest paid or accrued under section 6601 on 
any underpayment of tax which is attributable to the portion of 
any reportable transaction understatement (as defined in section 
6662A(b)) with respect to which the requirement of section 
6664(d)(2)(A) is not met. 

(n) CROSS REFERENCES.— 
(1) For disallowance of certain amounts paid in connec-

tion with insurance, endowment, or annuity contracts, see 
section 264. 

(2) For disallowance of deduction for interest relating to 
tax-exempt income, see section 265(a)(2). 

(3) For disallowance of deduction for carrying charges 
chargeable to capital account, see section 266. 

(4) For disallowance of interest with respect to trans-
actions between related taxpayers, see section 267. 

(5) For treatment of redeemable ground rents and real 
property held subject to liabilities under redeemable 
ground rents, see section 1055. 

* * * * * * * 
SEC. 168. ACCELERATED COST RECOVERY SYSTEM. 

(a) GENERAL RULE.—Except as otherwise provided in this section, 
the depreciation deduction provided by section 167(a) for any tan-
gible property shall be determined by using— 

(1) the applicable depreciation method, 
(2) the applicable recovery period, and 
(3) the applicable convention. 

(b) APPLICABLE DEPRECIATION METHOD.—For purposes of this sec-
tion— 

(1) IN GENERAL.—Except as provided in paragraphs (2) and 
(3), the applicable depreciation method is— 

(A) the 200 percent declining balance method, 
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(B) switching to the straight line method for the 1st tax-
able year for which using the straight line method with re-
spect to the adjusted basis as of the beginning of such year 
will yield a larger allowance. 

(2) 150 PERCENT DECLINING BALANCE METHOD IN CERTAIN 
CASES.—Paragraph (1) shall be applied by substituting ‘‘150 
percent’’ for ‘‘200 percent’’ in the case of— 

(A) any 15-year or 20-year property not referred to in 
paragraph (3), 

(B) any property (other than property described in para-
graph (3)) which is a qualified smart electric meter or 
qualified smart electric grid system, or 

(C) any property (other than property described in para-
graph (3)) with respect to which the taxpayer elects under 
paragraph (5) to have the provisions of this paragraph 
apply. 

(3) PROPERTY TO WHICH STRAIGHT LINE METHOD APPLIES.— 
The applicable depreciation method shall be the straight line 
method in the case of the following property: 

(A) Nonresidential real property. 
(B) Residential rental property. 
(C) Any railroad grading or tunnel bore. 
(D) Property with respect to which the taxpayer elects 

under paragraph (5) to have the provisions of this para-
graph apply. 

(E) Property described in subsection (e)(3)(D)(ii). 
(F) Water utility property described in subsection (e)(5). 
(G) Qualified improvement property described in sub-

section (e)(6). 
(4) SALVAGE VALUE TREATED AS ZERO.—Salvage value shall 

be treated as zero. 
(5) ELECTION.—An election under paragraph (2)(D) or (3)(D) 

may be made with respect to 1 or more classes of property for 
any taxable year and once made with respect to any class shall 
apply to all property in such class placed in service during 
such taxable year. Such an election, once made, shall be irrev-
ocable. 

(c) APPLICABLE RECOVERY PERIOD.—For purposes of this section, 
the applicable recovery period shall be determined in accordance 
with the following table: 

(d) APPLICABLE CONVENTION.—For purposes of this section— 
(1) IN GENERAL.—Except as otherwise provided in this sub-

section, the applicable convention is the half-year convention. 
(2) REAL PROPERTY.—In the case of— 

(A) nonresidential real property, 
(B) residential rental property, and 
(C) any railroad grading or tunnel bore, 

the applicable convention is the mid-month convention. 
(3) SPECIAL RULE WHERE SUBSTANTIAL PROPERTY PLACED IN 

SERVICE DURING LAST 3 MONTHS OF TAXABLE YEAR.— 
(A) IN GENERAL.—Except as provided in regulations, if 

during any taxable year— 
(i) the aggregate bases of property to which this sec-

tion applies placed in service during the last 3 months 
of the taxable year, exceed 
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(ii) 40 percent of the aggregate bases of property to 
which this section applies placed in service during 
such taxable year, 

the applicable convention for all property to which this section 
applies placed in service during such taxable year shall be the 
mid-quarter convention. 

(B) CERTAIN PROPERTY NOT TAKEN INTO ACCOUNT.—For 
purposes of subparagraph (A), there shall not be taken into 
account— 

(i) any nonresidential real property, residential rent-
al property, and railroad grading or tunnel bore, and 

(ii) any other property placed in service and dis-
posed of during the same taxable year. 

(4) DEFINITIONS.— 
(A) HALF-YEAR CONVENTION.—The half-year convention 

is a convention which treats all property placed in service 
during any taxable year (or disposed of during any taxable 
year) as placed in service (or disposed of) on the mid-point 
of such taxable year. 

(B) MID-MONTH CONVENTION.—The mid-month conven-
tion is a convention which treats all property placed in 
service during any month (or disposed of during any 
month) as placed in service (or disposed of) on the mid- 
point of such month. 

(C) MID-QUARTER CONVENTION.—The mid-quarter con-
vention is a convention which treats all property placed in 
service during any quarter of a taxable year (or disposed 
of during any quarter of a taxable year) as placed in serv-
ice (or disposed of) on the mid-point of such quarter. 

(e) CLASSIFICATION OF PROPERTY.—For purposes of this section— 
(1) IN GENERAL.—Except as otherwise provided in this sub-

section, property shall be classified under the following table: 
(2) RESIDENTIAL RENTAL OR NONRESIDENTIAL REAL PROP-

ERTY.— 
(A) RESIDENTIAL RENTAL PROPERTY.— 

(i) RESIDENTIAL RENTAL PROPERTY.—The term ‘‘resi-
dential rental property’’ means any building or struc-
ture if 80 percent or more of the gross rental income 
from such building or structure for the taxable year is 
rental income from dwelling units. 

(ii) DEFINITIONS.—For purposes of clause (i)— 
(I) the term ‘‘dwelling unit’’ means a house or 

apartment used to provide living accommodations 
in a building or structure, but does not include a 
unit in a hotel, motel, or other establishment more 
than one-half of the units in which are used on a 
transient basis, and 

(II) if any portion of the building or structure is 
occupied by the taxpayer, the gross rental income 
from such building or structure shall include the 
rental value of the portion so occupied. 

(B) NONRESIDENTIAL REAL PROPERTY.—The term ‘‘non-
residential real property’’ means section 1250 property 
which is not— 

(i) residential rental property, or 
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(ii) property with a class life of less than 27.5 years. 
(3) CLASSIFICATION OF CERTAIN PROPERTY.— 

(A) 3-YEAR PROPERTY.—The term ‘‘3-year property’’ in-
cludes— 

(i) any race horse— 
(I) which is placed in service before January 1, 

2022, and 
(II) which is placed in service after December 

31, 2021, and which is more than 2 years old at 
the time such horse is placed in service by such 
purchaser, 

(ii) any horse other than a race horse which is more 
than 12 years old at the time it is placed in service, 
and 

(iii) any qualified rent-to-own property. 
(B) 5-YEAR PROPERTY.—The term ‘‘5-year property’’ in-

cludes— 
(i) any automobile or light general purpose truck, 
(ii) any semi-conductor manufacturing equipment, 
(iii) any computer-based telephone central office 

switching equipment, 
(iv) any qualified technological equipment, 
(v) any section 1245 property used in connection 

with research and experimentation, 
(vi) any property which— 

(I) is described in subparagraph (A) of section 
48(a)(3) (or would be so described if ‘‘solar or wind 
energy’’ were substituted for ‘‘solar energy’’ in 
clause (i) thereof and the last sentence of such sec-
tion did not apply to such subparagraph), 

(II) is described in paragraph (15) of section 
48(l) (as in effect on the day before the date of the 
enactment of the Revenue Reconciliation Act of 
1990) and has a power production capacity of not 
greater than 80 megawatts, or 

(III) is described in section 48(l)(3)(A)(ix) (as in 
effect on the day before the date of the enactment 
of the Revenue Reconciliation Act of 1990), and 

(vii) any machinery or equipment (other than any 
grain bin, cotton ginning asset, fence, or other land 
improvement) which is used in a farming business (as 
defined in section 263A(e)(4)), the original use of 
which commences with the taxpayer after December 
31, 2017. 

Nothing in any provision of law shall be construed to treat 
property as not being described in subclause (I) or (II) of 
clause (vi) by reason of being public utility property. 

(C) 7-YEAR PROPERTY.—The term ‘‘7-year property’’ in-
cludes— 

(i) any railroad track, 
(ii) any motorsports entertainment complex, 
(iii) any Alaska natural gas pipeline, 
(iv) any natural gas gathering line the original use 

of which commences with the taxpayer after April 11, 
2005, and 
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(v) any property which— 
(I) does not have a class life, and 
(II) is not otherwise classified under paragraph 

(2) or this paragraph. 
(D) 10-YEAR PROPERTY.—The term ‘‘10-year property’’ in-

cludes— 
(i) any single purpose agricultural or horticultural 

structure (within the meaning of subsection (i)(13)), 
(ii) any tree or vine bearing fruit or nuts, 
(iii) any qualified smart electric meter, and 
(iv) any qualified smart electric grid system. 

(E) 15-YEAR PROPERTY.—The term ‘‘15-year property’’ in-
cludes— 

(i) any municipal wastewater treatment plant, 
(ii) any telephone distribution plant and comparable 

equipment used for 2-way exchange of voice and data 
communications, 

(iii) any section 1250 property which is a retail 
motor fuels outlet (whether or not food or other con-
venience items are sold at the outlet), 

(iv) initial clearing and grading land improvements 
with respect to gas utility property, 

(v) any section 1245 property (as defined in section 
1245(a)(3)) used in the transmission at 69 or more 
kilovolts of electricity for sale and the original use of 
which commences with the taxpayer after April 11, 
2005, 

(vi) any natural gas distribution line the original use 
of which commences with the taxpayer after April 11, 
2005, and which is placed in service before January 1, 
2011, and 

(vii) any qualified improvement property. 
(F) 20-YEAR PROPERTY.—The term ‘‘20-year property’’ 

means initial clearing and grading land improvements 
with respect to any electric utility transmission and dis-
tribution plant. 

(4) RAILROAD GRADING OR TUNNEL BORE.—The term ‘‘railroad 
grading or tunnel bore’’ means all improvements resulting from 
excavations (including tunneling), construction of embank-
ments, clearings, diversions of roads and streams, sodding of 
slopes, and from similar work necessary to provide, construct, 
reconstruct, alter, protect, improve, replace, or restore a road-
bed or right-of-way for railroad track. 

(5) WATER UTILITY PROPERTY.—The term ‘‘water utility prop-
erty’’ means property— 

(A) which is an integral part of the gathering, treatment, 
or commercial distribution of water, and which, without re-
gard to this paragraph, would be 20-year property, and 

(B) any municipal sewer. 
(6) QUALIFIED IMPROVEMENT PROPERTY.— 

(A) IN GENERAL.—The term ‘‘qualified improvement 
property’’ means any improvement made by the taxpayer 
to an interior portion of a building which is nonresidential 
real property if such improvement is placed in service after 
the date such building was first placed in service. 
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(B) CERTAIN IMPROVEMENTS NOT INCLUDED.—Such term 
shall not include any improvement for which the expendi-
ture is attributable to— 

(i) the enlargement of the building, 
(ii) any elevator or escalator, or 
(iii) the internal structural framework of the build-

ing. 
(f) PROPERTY TO WHICH SECTION DOES NOT APPLY.—This section 

shall not apply to— 
(1) CERTAIN METHODS OF DEPRECIATION.—Any property if— 

(A) the taxpayer elects to exclude such property from the 
application of this section, and 

(B) for the 1st taxable year for which a depreciation de-
duction would be allowable with respect to such property 
in the hands of the taxpayer, the property is properly de-
preciated under the unit-of-production method or any 
method of depreciation not expressed in a term of years 
(other than the retirement-replacement-betterment method 
or similar method). 

(2) CERTAIN PUBLIC UTILITY PROPERTY.—Any public utility 
property (within the meaning of subsection (i)(10)) if the tax-
payer does not use a normalization method of accounting. 

(3) FILMS AND VIDEO TAPE.—Any motion picture film or video 
tape. 

(4) SOUND RECORDINGS.—Any works which result from the 
fixation of a series of musical, spoken, or other sounds, regard-
less of the nature of the material (such as discs, tapes, or other 
phonorecordings) in which such sounds are embodied. 

(5) CERTAIN PROPERTY PLACED IN SERVICE IN CHURNING 
TRANSACTIONS.— 

(A) IN GENERAL.—Property— 
(i) described in paragraph (4) of section 168(e) (as in 

effect before the amendments made by the Tax Reform 
Act of 1986), or 

(ii) which would be described in such paragraph if 
such paragraph were applied by substituting ‘‘1987’’ 
for ‘‘1981’’ and ‘‘1986’’ for ‘‘1980’’ each place such terms 
appear. 

(B) SUBPARAGRAPH (A)(II) NOT TO APPLY.—Clause (ii) of 
subparagraph (A) shall not apply to— 

(i) any residential rental property or nonresidential 
real property, 

(ii) any property if, for the 1st taxable year in which 
such property is placed in service— 

(I) the amount allowable as a deduction under 
this section (as in effect before the date of the en-
actment of this paragraph) with respect to such 
property is greater than, 

(II) the amount allowable as a deduction under 
this section (as in effect on or after such date and 
using the half-year convention) for such taxable 
year, or 

(iii) any property to which this section (as amended 
by the Tax Reform Act of 1986) applied in the hands 
of the transferor. 
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(C) SPECIAL RULE.—In the case of any property to which 
this section would apply but for this paragraph, the depre-
ciation deduction under section 167 shall be determined 
under the provisions of this section as in effect before the 
amendments made by section 201 of the Tax Reform Act 
of 1986. 

(g) ALTERNATIVE DEPRECIATION SYSTEM FOR CERTAIN PROPERTY.— 
(1) IN GENERAL.—In the case of— 

(A) any tangible property which during the taxable year 
is used predominantly outside the United States, 

(B) any tax-exempt use property, 
(C) any tax-exempt bond financed property, 
(D) any imported property covered by an Executive order 

under paragraph (6), 
(E) any property to which an election under paragraph 

(7) applies, 
(F) any property described in paragraph (8), and 
(G) any property with a recovery period of 10 years or 

more which is held by an electing farming business (as de-
fined in section 163(j)(7)(C)), 

the depreciation deduction provided by section 167(a) shall be 
determined under the alternative depreciation system. 

(2) ALTERNATIVE DEPRECIATION SYSTEM.—For purposes of 
paragraph (1), the alternative depreciation system is deprecia-
tion determined by using— 

(A) the straight line method (without regard to salvage 
value), 

(B) the applicable convention determined under sub-
section (d), and 

(C) a recovery period determined under the following 
table: 

(3) SPECIAL RULES FOR DETERMINING CLASS LIFE.— 
(A) TAX-EXEMPT USE PROPERTY SUBJECT TO LEASE.—In 

the case of any tax-exempt use property subject to a lease, 
the recovery period used for purposes of paragraph (2) 
shall (notwithstanding any other subparagraph of this 
paragraph) in no event be less than 125 percent of the 
lease term. 

(B) SPECIAL RULE FOR CERTAIN PROPERTY ASSIGNED TO 
CLASSES.—For purposes of paragraph (2), in the case of 
property described in any of the following subparagraphs 
of subsection (e)(3), the class life shall be determined as 
follows: 

(C) QUALIFIED TECHNOLOGICAL EQUIPMENT.—In the case 
of any qualified technological equipment, the recovery pe-
riod used for purposes of paragraph (2) shall be 5 years. 

(D) AUTOMOBILES, ETC..—In the case of any automobile 
or light general purpose truck, the recovery period used for 
purposes of paragraph (2) shall be 5 years. 

(E) CERTAIN REAL PROPERTY.—In the case of any section 
1245 property which is real property with no class life, the 
recovery period used for purposes of paragraph (2) shall be 
40 years. 
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(4) EXCEPTION FOR CERTAIN PROPERTY USED OUTSIDE UNITED 
STATES.—Subparagraph (A) of paragraph (1) shall not apply 
to— 

(A) any aircraft which is registered by the Administrator 
of the Federal Aviation Agency and which is operated to 
and from the United States or is operated under contract 
with the United States; 

(B) rolling stock which is used within and without the 
United States and which is— 

(i) of a rail carrier subject to part A of subtitle IV 
of title 49, or 

(ii) of a United States person (other than a corpora-
tion described in clause (i)) but only if the rolling stock 
is not leased to one or more foreign persons for periods 
aggregating more than 12 months in any 24-month pe-
riod; 

(C) any vessel documented under the laws of the United 
States which is operated in the foreign or domestic com-
merce of the United States; 

(D) any motor vehicle of a United States person (as de-
fined in section 7701(a)(30)) which is operated to and from 
the United States; 

(E) any container of a United States person which is 
used in the transportation of property to and from the 
United States; 

(F) any property (other than a vessel or an aircraft) of 
a United States person which is used for the purpose of ex-
ploring for, developing, removing, or transporting re-
sources from the outer Continental Shelf (within the 
meaning of section 2 of the Outer Continental Shelf Lands 
Act, as amended and supplemented; (43 U.S.C. 1331)); 

(G) any property which is owned by a domestic corpora-
tion or by a United States citizen (other than a citizen en-
titled to the benefits of section 931 or 933) and which is 
used predominantly in a possession of the United States 
by such a corporation or such a citizen, or by a corporation 
created or organized in, or under the law of, a possession 
of the United States; 

(H) any communications satellite (as defined in section 
103(3) of the Communications Satellite Act of 1962, 47 
U.S.C. 702(3)), or any interest therein, of a United States 
person; 

(I) any cable, or any interest therein, of a domestic cor-
poration engaged in furnishing telephone service to which 
section 168(i)(10)(C) applies (or of a wholly owned domestic 
subsidiary of such a corporation), if such cable is part of 
a submarine cable system which constitutes part of a com-
munication link exclusively between the United States and 
one or more foreign countries; 

(J) any property (other than a vessel or an aircraft) of 
a United States person which is used in international or 
territorial waters within the northern portion of the West-
ern Hemisphere for the purpose of exploring for, devel-
oping, removing, or transporting resources from ocean 
waters or deposits under such waters; 
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(K) any property described in section 48(l)(3)(A)(ix) (as in 
effect on the day before the date of the enactment of the 
Revenue Reconciliation Act of 1990) which is owned by a 
United States person and which is used in international or 
territorial waters to generate energy for use in the United 
States; and 

(L) any satellite (not described in subparagraph (H)) or 
other spacecraft (or any interest therein) held by a United 
States person if such satellite or other spacecraft was 
launched from within the United States. 

For purposes of subparagraph (J), the term ‘‘northern portion 
of the Western Hemisphere’’ means the area lying west of the 
30th meridian west of Greenwich, east of the international 
dateline, and north of the Equator, but not including any for-
eign country which is a country of South America. 

(5) TAX-EXEMPT BOND FINANCED PROPERTY.—For purposes of 
this subsection— 

(A) IN GENERAL.—Except as otherwise provided in this 
paragraph, the term ‘‘tax-exempt bond financed property’’ 
means any property to the extent such property is financed 
(directly or indirectly) by an obligation the interest on 
which is exempt from tax under section 103(a). 

(B) ALLOCATION OF BOND PROCEEDS.—For purposes of 
subparagraph (A), the proceeds of any obligation shall be 
treated as used to finance property acquired in connection 
with the issuance of such obligation in the order in which 
such property is placed in service. 

(C) QUALIFIED RESIDENTIAL RENTAL PROJECTS.—The 
term ‘‘tax-exempt bond financed property’’ shall not in-
clude any qualified residential rental project (within the 
meaning of section 142(a)(7)). 

(6) IMPORTED PROPERTY.— 
(A) COUNTRIES MAINTAINING TRADE RESTRICTIONS OR EN-

GAGING IN DISCRIMINATORY ACTS.—If the President deter-
mines that a foreign country— 

(i) maintains nontariff trade restrictions, including 
variable import fees, which substantially burden 
United States commerce in a manner inconsistent 
with provisions of trade agreements, or 

(ii) engages in discriminatory or other acts (includ-
ing tolerance of international cartels) or policies 
unjustifiably restricting United States commerce, 

the President may by Executive order provide for the ap-
plication of paragraph (1)(D) to any article or class of arti-
cles manufactured or produced in such foreign country for 
such period as may be provided by such Executive order. 
Any period specified in the preceding sentence shall not 
apply to any property ordered before (or the construction, 
reconstruction, or erection of which began before) the date 
of the Executive order unless the President determines an 
earlier date to be in the public interest and specifies such 
date in the Executive order. 

(B) IMPORTED PROPERTY.—For purposes of this sub-
section, the term ‘‘imported property’’ means any property 
if— 
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(i) such property was completed outside the United 
States, or 

(ii) less than 50 percent of the basis of such property 
is attributable to value added within the United 
States. 

For purposes of this subparagraph, the term ‘‘United 
States’’ includes the Commonwealth of Puerto Rico and the 
possessions of the United States. 

(7) ELECTION TO USE ALTERNATIVE DEPRECIATION SYSTEM.— 
(A) IN GENERAL.—If the taxpayer makes an election 

under this paragraph with respect to any class of property 
for any taxable year, the alternative depreciation system 
under this subsection shall apply to all property in such 
class placed in service during such taxable year. Notwith-
standing the preceding sentence, in the case of nonresiden-
tial real property or residential rental property, such elec-
tion may be made separately with respect to each prop-
erty. 

(B) ELECTION IRREVOCABLE.—An election under subpara-
graph (A), once made, shall be irrevocable. 

(8) ELECTING REAL PROPERTY TRADE OR BUSINESS.—The prop-
erty described in this paragraph shall consist of any nonresi-
dential real property, residential rental property, and qualified 
improvement property held by an electing real property trade 
or business (as defined in 163(j)(7)(B)). 

(h) TAX-EXEMPT USE PROPERTY.— 
(1) IN GENERAL.—For purposes of this section— 

(A) PROPERTY OTHER THAN NONRESIDENTIAL REAL PROP-
ERTY.—Except as otherwise provided in this subsection, 
the term ‘‘tax-exempt use property’’ means that portion of 
any tangible property (other than nonresidential real prop-
erty) leased to a tax-exempt entity. 

(B) NONRESIDENTIAL REAL PROPERTY.— 
(i) IN GENERAL.—In the case of nonresidential real 

property, the term ‘‘tax-exempt use property’’ means 
that portion of the property leased to a tax-exempt en-
tity in a disqualified lease. 

(ii) DISQUALIFIED LEASE.—For purposes of this sub-
paragraph, the term ‘‘disqualified lease’’ means any 
lease of the property to a tax-exempt entity, but only 
if— 

(I) part or all of the property was financed (di-
rectly or indirectly) by an obligation the interest 
on which is exempt from tax under section 103(a) 
and such entity (or a related entity) participated 
in such financing, 

(II) under such lease there is a fixed or deter-
minable price purchase or sale option which in-
volves such entity (or a related entity) or there is 
the equivalent of such an option, 

(III) such lease has a lease term in excess of 20 
years, or 

(IV) such lease occurs after a sale (or other 
transfer) of the property by, or lease of the prop-
erty from, such entity (or a related entity) and 
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such property has been used by such entity (or a 
related entity) before such sale (or other transfer) 
or lease. 

(iii) 35-PERCENT THRESHOLD TEST.—Clause (i) shall 
apply to any property only if the portion of such prop-
erty leased to tax-exempt entities in disqualified 
leases is more than 35 percent of the property. 

(iv) TREATMENT OF IMPROVEMENTS.—For purposes of 
this subparagraph, improvements to a property (other 
than land) shall not be treated as a separate property. 

(v) LEASEBACKS DURING 1ST 3 MONTHS OF USE NOT 
TAKEN INTO ACCOUNT.—Subclause (IV) of clause (ii) 
shall not apply to any property which is leased within 
3 months after the date such property is first used by 
the tax-exempt entity (or a related entity). 

(C) EXCEPTION FOR SHORT-TERM LEASES.— 
(i) IN GENERAL.—Property shall not be treated as 

tax-exempt use property merely by reason of a short- 
term lease. 

(ii) SHORT-TERM LEASE.—For purposes of clause (i), 
the term ‘‘short-term lease’’ means any lease the term 
of which is— 

(I) less than 3 years, and 
(II) less than the greater of 1 year or 30 percent 

of the property’s present class life. 
In the case of nonresidential real property and property 
with no present class life, subclause (II) shall not apply. 

(D) EXCEPTION WHERE PROPERTY USED IN UNRELATED 
TRADE OR BUSINESS.—The term ‘‘tax-exempt use property’’ 
shall not include any portion of a property if such portion 
is predominantly used by the tax-exempt entity (directly or 
through a partnership of which such entity is a partner) 
in an unrelated trade or business the income of which is 
subject to tax under section 511. For purposes of subpara-
graph (B)(iii), any portion of a property so used shall not 
be treated as leased to a tax-exempt entity in a disquali-
fied lease. 

(E) NONRESIDENTIAL REAL PROPERTY DEFINED.—For pur-
poses of this paragraph, the term ‘‘nonresidential real 
property’’ includes residential rental property. 

(2) TAX-EXEMPT ENTITY.— 
(A) IN GENERAL.—For purposes of this subsection, the 

term ‘‘tax-exempt entity’’ means— 
(i) the United States, any State or political subdivi-

sion thereof, any possession of the United States, or 
any agency or instrumentality of any of the foregoing, 

(ii) an organization (other than a cooperative de-
scribed in section 521) which is exempt from tax im-
posed by this chapter, 

(iii) any foreign person or entity, and 
(iv) any Indian tribal government described in sec-

tion 7701(a)(40). 
For purposes of applying this subsection, any Indian tribal 
government referred to in clause (iv) shall be treated in 
the same manner as a State. 
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(B) EXCEPTION FOR CERTAIN PROPERTY SUBJECT TO 
UNITED STATES TAX AND USED BY FOREIGN PERSON OR EN-
TITY.—Clause (iii) of subparagraph (A) shall not apply with 
respect to any property if more than 50 percent of the 
gross income for the taxable year derived by the foreign 
person or entity from the use of such property is— 

(i) subject to tax under this chapter, or 
(ii) included under section 951 in the gross income 

of a United States shareholder for the taxable year 
with or within which ends the taxable year of the con-
trolled foreign corporation in which such income was 
derived. 

For purposes of the preceding sentence, any exclusion or 
exemption shall not apply for purposes of determining the 
amount of the gross income so derived, but shall apply for 
purposes of determining the portion of such gross income 
subject to tax under this chapter. 

(C) FOREIGN PERSON OR ENTITY.—For purposes of this 
paragraph, the term ‘‘foreign person or entity’’ means— 

(i) any foreign government, any international orga-
nization, or any agency or instrumentality of any of 
the foregoing, and 

(ii) any person who is not a United States person. 
Such term does not include any foreign partnership or 
other foreign pass-thru entity. 

(D) TREATMENT OF CERTAIN TAXABLE INSTRUMENTAL-
ITIES.—For purposes of this subsection, a corporation shall 
not be treated as an instrumentality of the United States 
or of any State or political subdivision thereof if— 

(i) all of the activities of such corporation are subject 
to tax under this chapter, and 

(ii) a majority of the board of directors of such cor-
poration is not selected by the United States or any 
State or political subdivision thereof. 

(E) CERTAIN PREVIOUSLY TAX-EXEMPT ORGANIZATIONS.— 
(i) IN GENERAL.—For purposes of this subsection, an 

organization shall be treated as an organization de-
scribed in subparagraph (A)(ii) with respect to any 
property (other than property held by such organiza-
tion) if such organization was an organization (other 
than a cooperative described in section 521) exempt 
from tax imposed by this chapter at any time during 
the 5-year period ending on the date such property 
was first used by such organization. The preceding 
sentence and subparagraph (D)(ii) shall not apply to 
the Federal Home Loan Mortgage Corporation. 

(ii) ELECTION NOT TO HAVE CLAUSE (I) APPLY.— 
(I) IN GENERAL.—In the case of an organization 

formerly exempt from tax under section 501(a) as 
an organization described in section 501(c)(12), 
clause (i) shall not apply to such organization with 
respect to any property if such organization elects 
not to be exempt from tax under section 501(a) 
during the tax-exempt use period with respect to 
such property. 
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(II) TAX-EXEMPT USE PERIOD.—For purposes of 
subclause (I), the term ‘‘tax-exempt use period’’ 
means the period beginning with the taxable year 
in which the property described in subclause (I) is 
first used by the organization and ending with the 
close of the 15th taxable year following the last 
taxable year of the applicable recovery period of 
such property. 

(III) ELECTION.—Any election under subclause 
(I), once made, shall be irrevocable. 

(iii) TREATMENT OF SUCCESSOR ORGANIZATIONS.— 
Any organization which is engaged in activities sub-
stantially similar to those engaged in by a predecessor 
organization shall succeed to the treatment under this 
subparagraph of such predecessor organization. 

(iv) FIRST USED.—For purposes of this subpara-
graph, property shall be treated as first used by the 
organization— 

(I) when the property is first placed in service 
under a lease to such organization, or 

(II) in the case of property leased to (or held by) 
a partnership (or other pass-thru entity) in which 
the organization is a member, the later of when 
such property is first used by such partnership or 
pass-thru entity or when such organization is first 
a member of such partnership or pass-thru entity. 

(3) SPECIAL RULES FOR CERTAIN HIGH TECHNOLOGY EQUIP-
MENT.— 

(A) EXEMPTION WHERE LEASE TERM IS 5 YEARS OR LESS.— 
For purposes of this section, the term ‘‘tax-exempt use 
property’’ shall not include any qualified technological 
equipment if the lease to the tax-exempt entity has a lease 
term of 5 years or less. Notwithstanding subsection 
(i)(3)(A)(i), in determining a lease term for purposes of the 
preceding sentence, there shall not be taken into account 
any option of the lessee to renew at the fair market value 
rent determined at the time of renewal; except that the ag-
gregate period not taken into account by reason of this 
sentence shall not exceed 24 months. 

(B) EXCEPTION FOR CERTAIN PROPERTY.— 
(i) IN GENERAL.—For purposes of subparagraph (A), 

the term ‘‘qualified technological equipment’’ shall not 
include any property leased to a tax-exempt entity if— 

(I) part or all of the property was financed (di-
rectly or indirectly) by an obligation the interest 
on which is exempt from tax under section 103(a), 

(II) such lease occurs after a sale (or other 
transfer) of the property by, or lease of such prop-
erty from, such entity (or related entity) and such 
property has been used by such entity (or a re-
lated entity) before such sale (or other transfer) or 
lease, or 

(III) such tax-exempt entity is the United States 
or any agency or instrumentality of the United 
States. 
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(ii) LEASEBACKS DURING 1ST 3 MONTHS OF USE NOT 
TAKEN INTO ACCOUNT.—Subclause (II) of clause (i) 
shall not apply to any property which is leased within 
3 months after the date such property is first used by 
the tax-exempt entity (or a related entity). 

(4) RELATED ENTITIES.—For purposes of this subsection— 
(A)(i) Each governmental unit and each agency or instru-

mentality of a governmental unit is related to each other 
such unit, agency, or instrumentality which directly or in-
directly derives its powers, rights, and duties in whole or 
in part from the same sovereign authority. 

(ii) For purposes of clause (i), the United States, each 
State, and each possession of the United States shall be 
treated as a separate sovereign authority. 

(B) Any entity not described in subparagraph (A)(i) is re-
lated to any other entity if the 2 entities have— 

(i) significant common purposes and substantial 
common membership, or 

(ii) directly or indirectly substantial common direc-
tion or control. 

(C)(i) An entity is related to another entity if either enti-
ty owns (directly or through 1 or more entities) a 50 per-
cent or greater interest in the capital or profits of the 
other entity. 

(ii) For purposes of clause (i), entities treated as related 
under subparagraph (A) or (B) shall be treated as 1 entity. 

(D) An entity is related to another entity with respect to 
a transaction if such transaction is part of an attempt by 
such entities to avoid the application of this subsection. 

(5) TAX-EXEMPT USE OF PROPERTY LEASED TO PARTNERSHIPS, 
ETC., DETERMINED AT PARTNER LEVEL.—For purposes of this 
subsection— 

(A) IN GENERAL.—In the case of any property which is 
leased to a partnership, the determination of whether any 
portion of such property is tax-exempt use property shall 
be made by treating each tax-exempt entity partner’s pro-
portionate share (determined under paragraph (6)(C)) of 
such property as being leased to such partner. 

(B) OTHER PASS-THRU ENTITIES; TIERED ENTITIES.—Rules 
similar to the rules of subparagraph (A) shall also apply 
in the case of any pass-thru entity other than a partner-
ship and in the case of tiered partnerships and other enti-
ties. 

(C) PRESUMPTION WITH RESPECT TO FOREIGN ENTITIES.— 
Unless it is otherwise established to the satisfaction of the 
Secretary, it shall be presumed that the partners of a for-
eign partnership (and the beneficiaries of any other foreign 
pass-thru entity) are persons who are not United States 
persons. 

(6) TREATMENT OF PROPERTY OWNED BY PARTNERSHIPS, 
ETC..— 

(A) IN GENERAL.—For purposes of this subsection, if— 
(i) any property which (but for this subparagraph) is 

not tax-exempt use property is owned by a partnership 
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which has both a tax-exempt entity and a person who 
is not a tax-exempt entity as partners, and 

(ii) any allocation to the tax-exempt entity of part-
nership items is not a qualified allocation, 

an amount equal to such tax-exempt entity’s proportionate 
share of such property shall (except as provided in para-
graph (1)(D)) be treated as tax-exempt use property. 

(B) QUALIFIED ALLOCATION.—For purposes of subpara-
graph (A), the term ‘‘qualified allocation’’ means any allo-
cation to a tax-exempt entity which— 

(i) is consistent with such entity’s being allocated 
the same distributive share of each item of income, 
gain, loss, deduction, credit, and basis and such share 
remains the same during the entire period the entity 
is a partner in the partnership, and 

(ii) has substantial economic effect within the mean-
ing of section 704(b)(2). 

For purposes of this subparagraph, items allocated under 
section 704(c) shall not be taken into account. 

(C) DETERMINATION OF PROPORTIONATE SHARE.— 
(i) IN GENERAL.—For purposes of subparagraph (A), 

a tax-exempt entity’s proportionate share of any prop-
erty owned by a partnership shall be determined on 
the basis of such entity’s share of partnership items of 
income or gain (excluding gain allocated under section 
704(c)), whichever results in the largest proportionate 
share. 

(ii) DETERMINATION WHERE ALLOCATIONS VARY.—For 
purposes of clause (i), if a tax-exempt entity’s share of 
partnership items of income or gain (excluding gain al-
located under section 704(c)) may vary during the pe-
riod such entity is a partner in the partnership, such 
share shall be the highest share such entity may re-
ceive. 

(D) DETERMINATION OF WHETHER PROPERTY USED IN UN-
RELATED TRADE OR BUSINESS.—For purposes of this sub-
section, in the case of any property which is owned by a 
partnership which has both a tax-exempt entity and a per-
son who is not a tax-exempt entity as partners, the deter-
mination of whether such property is used in an unrelated 
trade or business of such an entity shall be made without 
regard to section 514. 

(E) OTHER PASS-THRU ENTITIES; TIERED ENTITIES.—Rules 
similar to the rules of subparagraphs (A), (B), (C), and (D) 
shall also apply in the case of any pass-thru entity other 
than a partnership and in the case of tiered partnerships 
and other entities. 

(F) TREATMENT OF CERTAIN TAXABLE ENTITIES.— 
(i) IN GENERAL.—For purposes of this paragraph and 

paragraph (5), except as otherwise provided in this 
subparagraph, any tax-exempt controlled entity shall 
be treated as a tax-exempt entity. 

(ii) ELECTION.—If a tax-exempt controlled entity 
makes an election under this clause— 
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(I) such entity shall not be treated as a tax-ex-
empt entity for purposes of this paragraph and 
paragraph (5), and 

(II) any gain recognized by a tax-exempt entity 
on any disposition of an interest in such entity 
(and any dividend or interest received or accrued 
by a tax-exempt entity from such tax-exempt con-
trolled entity) shall be treated as unrelated busi-
ness taxable income for purposes of section 511. 

Any such election shall be irrevocable and shall bind all 
tax-exempt entities holding interests in such tax-exempt 
controlled entity. For purposes of subclause (II), there shall 
only be taken into account dividends which are properly 
allocable to income of the tax-exempt controlled entity 
which was not subject to tax under this chapter. 

(iii) TAX-EXEMPT CONTROLLED ENTITY.— 
(I) IN GENERAL.—The term ‘‘tax-exempt con-

trolled entity’’ means any corporation (which is 
not a tax-exempt entity determined without re-
gard to this subparagraph and paragraph (2)(E)) if 
50 percent or more (in value) of the stock in such 
corporation is held by 1 or more tax-exempt enti-
ties (other than a foreign person or entity). 

(II) ONLY 5-PERCENT SHAREHOLDERS TAKEN INTO 
ACCOUNT IN CASE OF PUBLICLY TRADED STOCK.— 
For purposes of subclause (I), in the case of a cor-
poration the stock of which is publicly traded on 
an established securities market, stock held by a 
tax-exempt entity shall not be taken into account 
unless such entity holds at least 5 percent (in 
value) of the stock in such corporation. For pur-
poses of this subclause, related entities (within 
the meaning of paragraph (4)) shall be treated as 
1 entity. 

(III) SECTION 318 TO APPLY.—For purposes of 
this clause, a tax-exempt entity shall be treated as 
holding stock which it holds through application of 
section 318 (determined without regard to the 50- 
percent limitation contained in subsection 
(a)(2)(C) thereof). 

(G) REGULATIONS.—For purposes of determining whether 
there is a qualified allocation under subparagraph (B), the 
regulations prescribed under paragraph (8) for purposes of 
this paragraph— 

(i) shall set forth the proper treatment for partner-
ship guaranteed payments, and 

(ii) may provide for the exclusion or segregation of 
items. 

(7) LEASE.—For purposes of this subsection, the term ‘‘lease’’ 
includes any grant of a right to use property. 

(8) REGULATIONS.—The Secretary shall prescribe such regu-
lations as may be necessary or appropriate to carry out the 
purposes of this subsection. 

(i) DEFINITIONS AND SPECIAL RULES.—For purposes of this sec-
tion— 
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(1) CLASS LIFE.—Except as provided in this section, the term 
‘‘class life’’ means the class life (if any) which would be applica-
ble with respect to any property as of January 1, 1986, under 
subsection (m) of section 167 (determined without regard to 
paragraph (4) and as if the taxpayer had made an election 
under such subsection). The Secretary, through an office estab-
lished in the Treasury, shall monitor and analyze actual expe-
rience with respect to all depreciable assets. The reference in 
this paragraph to subsection (m) of section 167 shall be treated 
as a reference to such subsection as in effect on the day before 
the date of the enactment of the Revenue Reconciliation Act of 
1990. 

(2) QUALIFIED TECHNOLOGICAL EQUIPMENT.— 
(A) IN GENERAL.—The term ‘‘qualified technological 

equipment’’ means— 
(i) any computer or peripheral equipment, 
(ii) any high technology telephone station equipment 

installed on the customer’s premises, and 
(iii) any high technology medical equipment. 

(B) COMPUTER OR PERIPHERAL EQUIPMENT DEFINED.—For 
purposes of this paragraph— 

(i) IN GENERAL.—The term ‘‘computer or peripheral 
equipment’’ means— 

(I) any computer, and 
(II) any related peripheral equipment. 

(ii) COMPUTER.—The term ‘‘computer’’ means a pro-
grammable electronically activated device which— 

(I) is capable of accepting information, applying 
prescribed processes to the information, and sup-
plying the results of these processes with or with-
out human intervention, and 

(II) consists of a central processing unit con-
taining extensive storage, logic, arithmetic, and 
control capabilities. 

(iii) RELATED PERIPHERAL EQUIPMENT.—The term 
‘‘related peripheral equipment’’ means any auxiliary 
machine (whether on-line or off-line) which is designed 
to be placed under the control of the central processing 
unit of a computer. 

(iv) EXCEPTIONS.—The term ‘‘computer or peripheral 
equipment’’ shall not include— 

(I) any equipment which is an integral part of 
other property which is not a computer, 

(II) typewriters, calculators, adding and ac-
counting machines, copiers, duplicating equip-
ment, and similar equipment, and 

(III) equipment of a kind used primarily for 
amusement or entertainment of the user. 

(C) HIGH TECHNOLOGY MEDICAL EQUIPMENT.—For pur-
poses of this paragraph, the term ‘‘high technology medical 
equipment’’ means any electronic, electromechanical, or 
computer-based high technology equipment used in the 
screening, monitoring, observation, diagnosis, or treatment 
of patients in a laboratory, medical, or hospital environ-
ment. 
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(3) LEASE TERM.— 
(A) IN GENERAL.—In determining a lease term— 

(i) there shall be taken into account options to 
renew, 

(ii) the term of a lease shall include the term of any 
service contract or similar arrangement (whether or 
not treated as a lease under section 7701(e))— 

(I) which is part of the same transaction (or se-
ries of related transactions) which includes the 
lease, and 

(II) which is with respect to the property subject 
to the lease or substantially similar property, and 

(iii) 2 or more successive leases which are part of 
the same transaction (or a series of related trans-
actions) with respect to the same or substantially simi-
lar property shall be treated as 1 lease. 

(B) SPECIAL RULE FOR FAIR RENTAL OPTIONS ON NONRESI-
DENTIAL REAL PROPERTY OR RESIDENTIAL RENTAL PROP-
ERTY.—For purposes of clause (i) of subparagraph (A), in 
the case of nonresidential real property or residential rent-
al property, there shall not be taken into account any op-
tion to renew at fair market value, determined at the time 
of renewal. 

(4) GENERAL ASSET ACCOUNTS.—Under regulations, a tax-
payer may maintain 1 or more general asset accounts for any 
property to which this section applies. Except as provided in 
regulations, all proceeds realized on any disposition of property 
in a general asset account shall be included in income as ordi-
nary income. 

(5) CHANGES IN USE.—The Secretary shall, by regulations, 
provide for the method of determining the deduction allowable 
under section 167(a) with respect to any tangible property for 
any taxable year (and the succeeding taxable years) during 
which such property changes status under this section but con-
tinues to be held by the same person. 

(6) TREATMENTS OF ADDITIONS OR IMPROVEMENTS TO PROP-
ERTY.—In the case of any addition to (or improvement of) any 
property— 

(A) any deduction under subsection (a) for such addition 
or improvement shall be computed in the same manner as 
the deduction for such property would be computed if such 
property had been placed in service at the same time as 
such addition or improvement, and 

(B) the applicable recovery period for such addition or 
improvement shall begin on the later of— 

(i) the date on which such addition (or improvement) 
is placed in service, or 

(ii) the date on which the property with respect to 
which such addition (or improvement) was made is 
placed in service. 

(7) TREATMENT OF CERTAIN TRANSFEREES.— 
(A) IN GENERAL.—In the case of any property transferred 

in a transaction described in subparagraph (B), the trans-
feree shall be treated as the transferor for purposes of 
computing the depreciation deduction determined under 

VerDate Sep 11 2014 11:36 Jan 24, 2024 Jkt 054628 PO 00000 Frm 00237 Fmt 6659 Sfmt 6601 E:\HR\OC\HR353P1.XXX HR353P1rf
re

de
ric

k 
on

 L
A

P
8M

3W
LY

3P
R

O
D

 w
ith

 H
E

A
R

IN
G



232 

this section with respect to so much of the basis in the 
hands of the transferee as does not exceed the adjusted 
basis in the hands of the transferor. In any case where 
this section as in effect before the amendments made by 
section 201 of the Tax Reform Act of 1986 applied to the 
property in the hands of the transferor, the reference in 
the preceding sentence to this section shall be treated as 
a reference to this section as so in effect. 

(B) TRANSACTIONS COVERED.—The transactions described 
in this subparagraph are— 

(i) any transaction described in section 332, 351, 
361, 721, or 731, and 

(ii) any transaction between members of the same 
affiliated group during any taxable year for which a 
consolidated return is made by such group. 

(C) PROPERTY REACQUIRED BY THE TAXPAYER.—Under 
regulations, property which is disposed of and then reac-
quired by the taxpayer shall be treated for purposes of 
computing the deduction allowable under subsection (a) as 
if such property had not been disposed of. 

(8) TREATMENT OF LEASEHOLD IMPROVEMENTS.— 
(A) IN GENERAL.—In the case of any building erected (or 

improvements made) on leased property, if such building 
or improvement is property to which this section applies, 
the depreciation deduction shall be determined under the 
provisions of this section. 

(B) TREATMENT OF LESSOR IMPROVEMENTS WHICH ARE 
ABANDONED AT TERMINATION OF LEASE.—An improve-
ment— 

(i) which is made by the lessor of leased property for 
the lessee of such property, and 

(ii) which is irrevocably disposed of or abandoned by 
the lessor at the termination of the lease by such les-
see, 

shall be treated for purposes of determining gain or loss 
under this title as disposed of by the lessor when so dis-
posed of or abandoned. 

(C) CROSS REFERENCE.—For treatment of qualified long- 
term real property constructed or improved in connection 
with cash or rent reduction from lessor to lessee, see sec-
tion 110(b). 

(9) NORMALIZATION RULES.— 
(A) IN GENERAL.—In order to use a normalization meth-

od of accounting with respect to any public utility property 
for purposes of subsection (f)(2)— 

(i) the taxpayer must, in computing its tax expense 
for purposes of establishing its cost of service for rate-
making purposes and reflecting operating results in its 
regulated books of account, use a method of deprecia-
tion with respect to such property that is the same as, 
and a depreciation period for such property that is no 
shorter than, the method and period used to compute 
its depreciation expense for such purposes; and 

(ii) if the amount allowable as a deduction under 
this section with respect to such property (respecting 
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all elections made by the taxpayer under this section) 
differs from the amount that would be allowable as a 
deduction under section 167 using the method (includ-
ing the period, first and last year convention, and sal-
vage value) used to compute regulated tax expense 
under clause (i), the taxpayer must make adjustments 
to a reserve to reflect the deferral of taxes resulting 
from such difference. 

(B) USE OF INCONSISTENT ESTIMATES AND PROJECTIONS, 
ETC..— 

(i) IN GENERAL.—One way in which the require-
ments of subparagraph (A) are not met is if the tax-
payer, for ratemaking purposes, uses a procedure or 
adjustment which is inconsistent with the require-
ments of subparagraph (A). 

(ii) USE OF INCONSISTENT ESTIMATES AND PROJEC-
TIONS.—The procedures and adjustments which are to 
be treated as inconsistent for purposes of clause (i) 
shall include any procedure or adjustment for rate-
making purposes which uses an estimate or projection 
of the taxpayer’s tax expense, depreciation expense, or 
reserve for deferred taxes under subparagraph (A)(ii) 
unless such estimate or projection is also used, for 
ratemaking purposes, with respect to the other 2 such 
items and with respect to the rate base. 

(iii) REGULATORY AUTHORITY.—The Secretary may 
by regulations prescribe procedures and adjustments 
(in addition to those specified in clause (ii)) which are 
to be treated as inconsistent for purposes of clause (i). 

(C) PUBLIC UTILITY PROPERTY WHICH DOES NOT MEET 
NORMALIZATION RULES.—In the case of any public utility 
property to which this section does not apply by reason of 
subsection (f)(2), the allowance for depreciation under sec-
tion 167(a) shall be an amount computed using the method 
and period referred to in subparagraph (A)(i). 

(10) PUBLIC UTILITY PROPERTY.—The term ‘‘public utility 
property’’ means property used predominantly in the trade or 
business of the furnishing or sale of— 

(A) electrical energy, water, or sewage disposal services, 
(B) gas or steam through a local distribution system, 
(C) telephone services, or other communication services 

if furnished or sold by the Communications Satellite Cor-
poration for purposes authorized by the Communications 
Satellite Act of 1962 (47 U.S.C. 701), or 

(D) transportation of gas or steam by pipeline, 
if the rates for such furnishing or sale, as the case may be, 
have been established or approved by a State or political sub-
division thereof, by any agency or instrumentality of the 
United States, or by a public service or public utility commis-
sion or other similar body of any State or political subdivision 
thereof. 

(11) RESEARCH AND EXPERIMENTATION.—The term ‘‘research 
and experimentation’’ has the same meaning as the term re-
search and experimental has under section 174. 
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(12) SECTION 1245 AND 1250 PROPERTY.—The terms ‘‘section 
1245 property’’ and ‘‘section 1250 property’’ have the meanings 
given such terms by sections 1245(a)(3) and 1250(c), respec-
tively. 

(13) SINGLE PURPOSE AGRICULTURAL OR HORTICULTURAL 
STRUCTURE.— 

(A) IN GENERAL.—The term ‘‘single purpose agricultural 
or horticultural structure’’ means— 

(i) a single purpose livestock structure, and 
(ii) a single purpose horticultural structure. 

(B) DEFINITIONS.—For purposes of this paragraph— 
(i) SINGLE PURPOSE LIVESTOCK STRUCTURE.—The 

term ‘‘single purpose livestock structure’’ means any 
enclosure or structure specifically designed, con-
structed, and used— 

(I) for housing, raising, and feeding a particular 
type of livestock and their produce, and 

(II) for housing the equipment (including any 
replacements) necessary for the housing, raising, 
and feeding referred to in subclause (I). 

(ii) SINGLE PURPOSE HORTICULTURAL STRUCTURE.— 
The term ‘‘single purpose horticultural structure’’ 
means— 

(I) a greenhouse specifically designed, con-
structed, and used for the commercial production 
of plants, and 

(II) a structure specifically designed, con-
structed, and used for the commercial production 
of mushrooms. 

(iii) STRUCTURES WHICH INCLUDE WORK SPACE.—An 
enclosure or structure which provides work space shall 
be treated as a single purpose agricultural or horti-
cultural structure only if such work space is solely 
for— 

(I) the stocking, caring for, or collecting of live-
stock or plants (as the case may be) or their 
produce, 

(II) the maintenance of the enclosure or struc-
ture, and 

(III) the maintenance or replacement of the 
equipment or stock enclosed or housed therein. 

(iv) LIVESTOCK.—The term ‘‘livestock’’ includes poul-
try. 

(14) QUALIFIED RENT-TO-OWN PROPERTY.— 
(A) IN GENERAL.—The term ‘‘qualified rent-to-own prop-

erty’’ means property held by a rent-to-own dealer for pur-
poses of being subject to a rent-to-own contract. 

(B) RENT-TO-OWN DEALER.—The term ‘‘rent-to-own deal-
er’’ means a person that, in the ordinary course of busi-
ness, regularly enters into rent-to-own contracts with cus-
tomers for the use of consumer property, if a substantial 
portion of those contracts terminate and the property is re-
turned to such person before the receipt of all payments 
required to transfer ownership of the property from such 
person to the customer. 
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(C) CONSUMER PROPERTY.—The term ‘‘consumer prop-
erty’’ means tangible personal property of a type generally 
used within the home for personal use. 

(D) RENT-TO-OWN CONTRACT.—The term ‘‘rent-to-own 
contract’’ means any lease for the use of consumer prop-
erty between a rent-to-own dealer and a customer who is 
an individual which— 

(i) is titled ‘‘Rent-to-Own Agreement’’ or ‘‘Lease 
Agreement with Ownership Option,’’ or uses other 
similar language, 

(ii) provides for level (or decreasing where no pay-
ment is less than 40 percent of the largest payment), 
regular periodic payments (for a payment period which 
is a week or month), 

(iii) provides that legal title to such property re-
mains with the rent-to-own dealer until the customer 
makes all the payments described in clause (ii) or 
early purchase payments required under the contract 
to acquire legal title to the item of property, 

(iv) provides a beginning date and a maximum pe-
riod of time for which the contract may be in effect 
that does not exceed 156 weeks or 36 months from 
such beginning date (including renewals or options to 
extend), 

(v) provides for payments within the 156-week or 
36-month period that, in the aggregate, generally ex-
ceed the normal retail price of the consumer property 
plus interest, 

(vi) provides for payments under the contract that, 
in the aggregate, do not exceed $10,000 per item of 
consumer property, 

(vii) provides that the customer does not have any 
legal obligation to make all the payments referred to 
in clause (ii) set forth under the contract, and that at 
the end of each payment period the customer may ei-
ther continue to use the consumer property by making 
the payment for the next payment period or return 
such property to the rent-to-own dealer in good work-
ing order, in which case the customer does not incur 
any further obligations under the contract and is not 
entitled to a return of any payments previously made 
under the contract, and 

(viii) provides that the customer has no right to sell, 
sublease, mortgage, pawn, pledge, encumber, or other-
wise dispose of the consumer property until all the 
payments stated in the contract have been made. 

(15) MOTORSPORTS ENTERTAINMENT COMPLEX.— 
(A) IN GENERAL.—The term ‘‘motorsports entertainment 

complex’’ means a racing track facility which— 
(i) is permanently situated on land, and 
(ii) during the 36-month period following the first 

day of the month in which the asset is placed in serv-
ice, hosts 1 or more racing events for automobiles (of 
any type), trucks, or motorcycles which are open to the 
public for the price of admission. 
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(B) ANCILLARY AND SUPPORT FACILITIES.—Such term 
shall include, if owned by the taxpayer who owns the com-
plex and provided for the benefit of patrons of the com-
plex— 

(i) ancillary facilities and land improvements in sup-
port of the complex’s activities (including parking lots, 
sidewalks, waterways, bridges, fences, and land-
scaping), 

(ii) support facilities (including food and beverage 
retailing, souvenir vending, and other nonlodging ac-
commodations), and 

(iii) appurtenances associated with such facilities 
and related attractions and amusements (including 
ticket booths, race track surfaces, suites and hospi-
tality facilities, grandstands and viewing structures, 
props, walls, facilities that support the delivery of en-
tertainment services, other special purpose structures, 
facades, shop interiors, and buildings). 

(C) EXCEPTION.—Such term shall not include any trans-
portation equipment, administrative services assets, ware-
houses, administrative buildings, hotels, or motels. 

(D) TERMINATION.—Such term shall not include any 
property placed in service after December 31, 2025. 

(16) ALASKA NATURAL GAS PIPELINE.—The term ‘‘Alaska nat-
ural gas pipeline’’ means the natural gas pipeline system lo-
cated in the State of Alaska which— 

(A) has a capacity of more than 500,000,000,000 Btu of 
natural gas per day, and 

(B) is— 
(i) placed in service after December 31, 2013, or 
(ii) treated as placed in service on January 1, 2014, 

if the taxpayer who places such system in service be-
fore January 1, 2014, elects such treatment. 

Such term includes the pipe, trunk lines, related equipment, 
and appurtenances used to carry natural gas, but does not in-
clude any gas processing plant. 

(17) NATURAL GAS GATHERING LINE.—The term ‘‘natural gas 
gathering line’’ means— 

(A) the pipe, equipment, and appurtenances determined 
to be a gathering line by the Federal Energy Regulatory 
Commission, and 

(B) the pipe, equipment, and appurtenances used to de-
liver natural gas from the wellhead or a commonpoint to 
the point at which such gas first reaches— 

(i) a gas processing plant, 
(ii) an interconnection with a transmission pipeline 

for which a certificate as an interstate transmission 
pipeline has been issued by the Federal Energy Regu-
latory Commission, 

(iii) an interconnection with an intrastate trans-
mission pipeline, or 

(iv) a direct interconnection with a local distribution 
company, a gas storage facility, or an industrial con-
sumer. 
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(18) QUALIFIED SMART ELECTRIC METERS.— 
(A) IN GENERAL.—The term ‘‘qualified smart electric 

meter’’ means any smart electric meter which— 
(i) is placed in service by a taxpayer who is a sup-

plier of electric energy or a provider of electric energy 
services, and 

(ii) does not have a class life (determined without re-
gard to subsection (e)) of less than 16 years. 

(B) SMART ELECTRIC METER.—For purposes of subpara-
graph (A), the term ‘‘smart electric meter’’ means any 
time-based meter and related communication equipment 
which is capable of being used by the taxpayer as part of 
a system that— 

(i) measures and records electricity usage data on a 
time-differentiated basis in at least 24 separate time 
segments per day, 

(ii) provides for the exchange of information between 
supplier or provider and the customer’s electric meter 
in support of time-based rates or other forms of de-
mand response, 

(iii) provides data to such supplier or provider so 
that the supplier or provider can provide energy usage 
information to customers electronically, and 

(iv) provides net metering. 
(19) QUALIFIED SMART ELECTRIC GRID SYSTEMS.— 

(A) IN GENERAL.—The term ‘‘qualified smart electric grid 
system’’ means any smart grid property which— 

(i) is used as part of a system for electric distribu-
tion grid communications, monitoring, and manage-
ment placed in service by a taxpayer who is a supplier 
of electric energy or a provider of electric energy serv-
ices, and 

(ii) does not have a class life (determined without re-
gard to subsection (e)) of less than 16 years. 

(B) SMART GRID PROPERTY.—For the purposes of sub-
paragraph (A), the term ‘‘smart grid property’’ means elec-
tronics and related equipment that is capable of— 

(i) sensing, collecting, and monitoring data of or 
from all portions of a utility’s electric distribution grid, 

(ii) providing real-time, two-way communications to 
monitor or manage such grid, and 

(iii) providing real time analysis of and event pre-
diction based upon collected data that can be used to 
improve electric distribution system reliability, qual-
ity, and performance. 

(j) PROPERTY ON INDIAN RESERVATIONS.— 
(1) IN GENERAL.—For purposes of subsection (a), the applica-

ble recovery period for qualified Indian reservation property 
shall be determined in accordance with the table contained in 
paragraph (2) in lieu of the table contained in subsection (c). 

(2) APPLICABLE RECOVERY PERIOD FOR INDIAN RESERVATION 
PROPERTY.—For purposes of paragraph (1)— 

(3) DEDUCTION ALLOWED IN COMPUTING MINIMUM TAX.—For 
purposes of determining alternative minimum taxable income 
under section 55, the deduction under subsection (a) for quali-
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fied Indian reservation property shall be determined under this 
section without regard to any adjustment under section 56. 

(4) QUALIFIED INDIAN RESERVATION PROPERTY DEFINED.—For 
purposes of this subsection— 

(A) IN GENERAL.—The term ‘‘qualified Indian reservation 
property’’ means property which is property described in 
the table in paragraph (2) and which is— 

(i) used by the taxpayer predominantly in the active 
conduct of a trade or business within an Indian res-
ervation, 

(ii) not used or located outside the Indian reserva-
tion on a regular basis, 

(iii) not acquired (directly or indirectly) by the tax-
payer from a person who is related to the taxpayer 
(within the meaning of section 465(b)(3)(C)), and 

(iv) not property (or any portion thereof) placed in 
service for purposes of conducting or housing class I, 
II, or III gaming (as defined in section 4 of the Indian 
Regulatory Act (25 U.S.C. 2703)). 

(B) EXCEPTION FOR ALTERNATIVE DEPRECIATION PROP-
ERTY.—The term ‘‘qualified Indian reservation property’’ 
does not include any property to which the alternative de-
preciation system under subsection (g) applies, deter-
mined— 

(i) without regard to subsection (g)(7) (relating to 
election to use alternative depreciation system), and 

(ii) after the application of section 280F(b) (relating 
to listed property with limited business use). 

(C) SPECIAL RULE FOR RESERVATION INFRASTRUCTURE IN-
VESTMENT.— 

(i) IN GENERAL.—Subparagraph (A)(ii) shall not 
apply to qualified infrastructure property located out-
side of the Indian reservation if the purpose of such 
property is to connect with qualified infrastructure 
property located within the Indian reservation. 

(ii) QUALIFIED INFRASTRUCTURE PROPERTY.—For pur-
poses of this subparagraph, the term ‘‘qualified infra-
structure property’’ means qualified Indian reservation 
property (determined without regard to subparagraph 
(A)(ii)) which— 

(I) benefits the tribal infrastructure, 
(II) is available to the general public, and 
(III) is placed in service in connection with the 

taxpayer’s active conduct of a trade or business 
within an Indian reservation. 

Such term includes, but is not limited to, roads, power 
lines, water systems, railroad spurs, and communications 
facilities. 

(5) REAL ESTATE RENTALS.—For purposes of this subsection, 
the rental to others of real property located within an Indian 
reservation shall be treated as the active conduct of a trade or 
business within an Indian reservation. 

(6) INDIAN RESERVATION DEFINED.—For purposes of this sub-
section, the term ‘‘Indian reservation’’ means a reservation, as 
defined in— 
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(A) section 3(d) of the Indian Financing Act of 1974 (25 
U.S.C. 1452(d)), or 

(B) section 4(10) of the Indian Child Welfare Act of 1978 
(25 U.S.C. 1903(10)). 

For purposes of the preceding sentence, such section 3(d) shall 
be applied by treating the term ‘‘former Indian reservations in 
Oklahoma’’ as including only lands which are within the juris-
dictional area of an Oklahoma Indian tribe (as determined by 
the Secretary of the Interior) and are recognized by such Sec-
retary as eligible for trust land status under 25 CFR Part 151 
(as in effect on the date of the enactment of this sentence). 

(7) COORDINATION WITH NONREVENUE LAWS.—Any reference 
in this subsection to a provision not contained in this title shall 
be treated for purposes of this subsection as a reference to such 
provision as in effect on the date of the enactment of this para-
graph. 

(8) ELECTION OUT.—If a taxpayer makes an election under 
this paragraph with respect to any class of property for any 
taxable year, paragraph (1) shall not apply to all property in 
such class placed in service during such taxable year. Such 
election, once made, shall be irrevocable. 

(9) TERMINATION.—This subsection shall not apply to prop-
erty placed in service after December 31, 2021. 

(k) SPECIAL ALLOWANCE FOR CERTAIN PROPERTY.— 
(1) ADDITIONAL ALLOWANCE.—In the case of any qualified 

property— 
(A) the depreciation deduction provided by section 167(a) 

for the taxable year in which such property is placed in 
service shall include an allowance equal to the applicable 
percentage of the adjusted basis of the qualified property, 
and 

(B) the adjusted basis of the qualified property shall be 
reduced by the amount of such deduction before computing 
the amount otherwise allowable as a depreciation deduc-
tion under this chapter for such taxable year and any sub-
sequent taxable year. 

(2) QUALIFIED PROPERTY.—For purposes of this subsection— 
(A) IN GENERAL.—The term ‘‘qualified property’’ means 

property— 
(i)(I) to which this section applies which has a recov-

ery period of 20 years or less, 
(II) which is computer software (as defined in sec-

tion 167(f)(1)(B)) for which a deduction is allowable 
under section 167(a) without regard to this subsection, 

(III) which is water utility property, or 
(IV) which is a qualified film or television produc-

tion (as defined in subsection (d) of section 181) for 
which a deduction would have been allowable under 
section 181 without regard to subsections (a)(2) and (g) 
of such section or this subsection, or 

(V) which is a qualified live theatrical production (as 
defined in subsection (e) of section 181) for which a de-
duction would have been allowable under section 181 
without regard to subsections (a)(2) and (g) of such 
section or this subsection, 
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(ii) the original use of which begins with the tax-
payer or the acquisition of which by the taxpayer 
meets the requirements of clause (ii) of subparagraph 
(E), and 

(iii) which is placed in service by the taxpayer before 
January 1, 2027. 

(B) CERTAIN PROPERTY HAVING LONGER PRODUCTION PE-
RIODS TREATED AS QUALIFIED PROPERTY.— 

(i) IN GENERAL.—The term ‘‘qualified property’’ in-
cludes any property if such property— 

(I) meets the requirements of clauses (i) and (ii) 
of subparagraph (A), 

(II) is placed in service by the taxpayer before 
January 1, 2028, 

(III) is acquired by the taxpayer (or acquired 
pursuant to a written binding contract entered 
into) before January 1, 2027, 

(IV) has a recovery period of at least 10 years 
or is transportation property, 

(V) is subject to section 263A, and 
(VI) meets the requirements of clause (iii) of sec-

tion 263A(f)(1)(B) (determined as if such clause 
also applies to property which has a long useful 
life (within the meaning of section 263A(f))). 

(ii) ONLY PRE-JANUARY 1, 2027 BASIS ELIGIBLE FOR 
ADDITIONAL ALLOWANCE.—In the case of property 
which is qualified property solely by reason of clause 
(i), paragraph (1) shall apply only to the extent of the 
adjusted basis thereof attributable to manufacture, 
construction, or production before January 1, 2027. 

(iii) TRANSPORTATION PROPERTY.—For purposes of 
this subparagraph, the term ‘‘transportation property’’ 
means tangible personal property used in the trade or 
business of transporting persons or property. 

(iv) APPLICATION OF SUBPARAGRAPH.—This subpara-
graph shall not apply to any property which is de-
scribed in subparagraph (C). 

(C) CERTAIN AIRCRAFT.—The term ‘‘qualified property’’ 
includes property— 

(i) which meets the requirements of subparagraph 
(A)(ii) and subclauses (II) and (III) of subparagraph 
(B)(i), 

(ii) which is an aircraft which is not a transportation 
property (as defined in subparagraph (B)(iii)) other 
than for agricultural or firefighting purposes, 

(iii) which is purchased and on which such pur-
chaser, at the time of the contract for purchase, has 
made a nonrefundable deposit of the lesser of— 

(I) 10 percent of the cost, or 
(II) $100,000, and 

(iv) which has— 
(I) an estimated production period exceeding 4 

months, and 
(II) a cost exceeding $200,000. 
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(D) EXCEPTION FOR ALTERNATIVE DEPRECIATION PROP-
ERTY.—The term ‘‘qualified property’’ shall not include any 
property to which the alternative depreciation system 
under subsection (g) applies, determined— 

(i) without regard to paragraph (7) of subsection (g) 
(relating to election to have system apply), and 

(ii) after application of section 280F(b) (relating to 
listed property with limited business use). 

(E) SPECIAL RULES.— 
(i) SELF-CONSTRUCTED PROPERTY.—In the case of a 

taxpayer manufacturing, constructing, or producing 
property for the taxpayer’s own use, the requirements 
of subclause (III) of subparagraph (B)(i) shall be treat-
ed as met if the taxpayer begins manufacturing, con-
structing, or producing the property before January 1, 
2027. 

(ii) ACQUISITION REQUIREMENTS.—An acquisition of 
property meets the requirements of this clause if— 

(I) such property was not used by the taxpayer 
at any time prior to such acquisition, and 

(II) the acquisition of such property meets the 
requirements of paragraphs (2)(A), (2)(B), (2)(C), 
and (3) of section 179(d). 

(iii) SYNDICATION.—For purposes of subparagraph 
(A)(ii), if— 

(I) property is used by a lessor of such property 
and such use is the lessor’s first use of such prop-
erty, 

(II) such property is sold by such lessor or any 
subsequent purchaser within 3 months after the 
date such property was originally placed in service 
(or, in the case of multiple units of property sub-
ject to the same lease, within 3 months after the 
date the final unit is placed in service, so long as 
the period between the time the first unit is 
placed in service and the time the last unit is 
placed in service does not exceed 12 months), and 

(III) the user of such property after the last sale 
during such 3-month period remains the same as 
when such property was originally placed in serv-
ice, 

such property shall be treated as originally placed in serv-
ice not earlier than the date of such last sale. 

(F) COORDINATION WITH SECTION 280F.—For purposes of 
section 280F— 

(i) AUTOMOBILES.—In the case of a passenger auto-
mobile (as defined in section 280F(d)(5)) which is 
qualified property, the Secretary shall increase the 
limitation under section 280F(a)(1)(A)(i) by $8,000. 

(ii) LISTED PROPERTY.—The deduction allowable 
under paragraph (1) shall be taken into account in 
computing any recapture amount under section 
280F(b)(2). 

(iii) PHASE DOWN.—In the case of a passenger auto-
mobile acquired by the taxpayer before September 28, 
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2017, and placed in service by the taxpayer after Sep-
tember 27, 2017, clause (i) shall be applied by sub-
stituting for ‘‘$8,000’’— 

(I) in the case of an automobile placed in service 
during 2018, $6,400, and 

(II) in the case of an automobile placed in serv-
ice during 2019, $4,800. 

(G) DEDUCTION ALLOWED IN COMPUTING MINIMUM TAX.— 
For purposes of determining alternative minimum taxable 
income under section 55, the deduction under section 167 
for qualified property shall be determined without regard 
to any adjustment under section 56. 

(H) PRODUCTION PLACED IN SERVICE.—For purposes of 
subparagraph (A)— 

(i) a qualified film or television production shall be 
considered to be placed in service at the time of initial 
release or broadcast, and 

(ii) a qualified live theatrical production shall be 
considered to be placed in service at the time of the 
initial live staged performance. 

(5) SPECIAL RULES FOR CERTAIN PLANTS BEARING FRUITS AND 
NUTS.— 

(A) IN GENERAL.—In the case of any specified plant 
which is planted before January 1, 2027, or is grafted be-
fore such date to a plant that has already been planted, by 
the taxpayer in the ordinary course of the taxpayer’s farm-
ing business (as defined in section 263A(e)(4)) during a 
taxable year for which the taxpayer has elected the appli-
cation of this paragraph— 

(i) a depreciation deduction equal to the applicable 
percentage of the adjusted basis of such specified plant 
shall be allowed under section 167(a) for the taxable 
year in which such specified plant is so planted or 
grafted, and 

(ii) the adjusted basis of such specified plant shall 
be reduced by the amount of such deduction. 

(B) SPECIFIED PLANT.—For purposes of this paragraph, 
the term ‘‘specified plant’’ means— 

(i) any tree or vine which bears fruits or nuts, and 
(ii) any other plant which will have more than one 

crop or yield of fruits or nuts and which generally has 
a pre-productive period of more than 2 years from the 
time of planting or grafting to the time at which such 
plant begins bearing a marketable crop or yield of 
fruits or nuts. 

Such term shall not include any property which is planted 
or grafted outside of the United States. 

(C) ELECTION REVOCABLE ONLY WITH CONSENT.—An elec-
tion under this paragraph may be revoked only with the 
consent of the Secretary. 

(D) ADDITIONAL DEPRECIATION MAY BE CLAIMED ONLY 
ONCE.—If this paragraph applies to any specified plant, 
such specified plant shall not be treated as qualified prop-
erty in the taxable year in which placed in service. 
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(E) DEDUCTION ALLOWED IN COMPUTING MINIMUM TAX.— 
Rules similar to the rules of paragraph (2)(G) shall apply 
for purposes of this paragraph. 

(6) APPLICABLE PERCENTAGE.—For purposes of this sub-
section— 

(A) IN GENERAL.—Except as otherwise provided in this 
paragraph, the term ‘‘applicable percentage’’ means— 

(i) in the case of property placed in service after 
September 27, 2017, and before January 1, ø2023¿ 
2026, 100 percent, and 

ø(ii) in the case of property placed in service after 
December 31, 2022, and before January 1, 2024, 80 
percent, 

ø(iii) in the case of property placed in service after 
December 31, 2023, and before January 1, 2025, 60 
percent, 

ø(iv) in the case of property placed in service after 
December 31, 2024, and before January 1, 2026, 40 
percent, and¿ 

ø(v)¿ (ii) in the case of property placed in service 
after December 31, 2025, and before January 1, 2027, 
20 percent. 

(B) RULE FOR PROPERTY WITH LONGER PRODUCTION PERI-
ODS.—In the case of property described in subparagraph 
(B) or (C) of paragraph (2), the term ‘‘applicable percent-
age’’ means— 

(i) in the case of property placed in service after 
September 27, 2017, and before January 1, ø2024¿ 
2027, 100 percent, and 

ø(ii) in the case of property placed in service after 
December 31, 2023, and before January 1, 2025, 80 
percent, 

ø(iii) in the case of property placed in service after 
December 31, 2024, and before January 1, 2026, 60 
percent, 

ø(iv) in the case of property placed in service after 
December 31, 2025, and before January 1, 2027, 40 
percent, and¿ 

ø(v)¿ (ii) in the case of property placed in service 
after December 31, 2026, and before January 1, 2028, 
20 percent. 

(C) RULE FOR PLANTS BEARING FRUITS AND NUTS.—In the 
case of a specified plant described in paragraph (5), the 
term ‘‘applicable percentage’’ means— 

(i) in the case of a plant which is planted or grafted 
after September 27, 2017, and before January 1, 
ø2023¿ 2026, 100 percent, and 

ø(ii) in the case of a plant which is planted or graft-
ed after December 31, 2022, and before January 1, 
2024, 80 percent, 

ø(iii) in the case of a plant which is planted or graft-
ed after December 31, 2023, and before January 1, 
2025, 60 percent, 
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ø(iv) in the case of a plant which is planted or graft-
ed after December 31, 2024, and before January 1, 
2026, 40 percent, and¿ 

ø(v)¿ (ii) in the case of a plant which is planted or 
grafted after December 31, 2025, and before January 
1, 2027, 20 percent. 

(7) ELECTION OUT.—If a taxpayer makes an election under 
this paragraph with respect to any class of property for any 
taxable year, paragraphs (1) and (2)(F) shall not apply to any 
qualified property in such class placed in service during such 
taxable year. An election under this paragraph may be revoked 
only with the consent of the Secretary. 

(8) PHASE DOWN.—In the case of qualified property acquired 
by the taxpayer before September 28, 2017, and placed in serv-
ice by the taxpayer after September 27, 2017, paragraph (6) 
shall be applied by substituting for each percentage therein— 

(A) ‘‘50 percent’’ in the case of— 
(i) property placed in service before January 1, 2018, 

and 
(ii) property described in subparagraph (B) or (C) of 

paragraph (2) which is placed in service in 2018, 
(B) ‘‘40 percent’’ in the case of— 

(i) property placed in service in 2018 (other than 
property described in subparagraph (B) or (C) of para-
graph (2)), and 

(ii) property described in subparagraph (B) or (C) of 
paragraph (2) which is placed in service in 2019, 

(C) ‘‘30 percent’’ in the case of— 
(i) property placed in service in 2019 (other than 

property described in subparagraph (B) or (C) of para-
graph (2)), and 

(ii) property described in subparagraph (B) or (C) of 
paragraph (2) which is placed in service in 2020, and 

(D) ‘‘0 percent’’ in the case of— 
(i) property placed in service after 2019 (other than 

property described in subparagraph (B) or (C) of para-
graph (2)), and 

(ii) property described in subparagraph (B) or (C) of 
paragraph (2) which is placed in service after 2020. 

(9) EXCEPTION FOR CERTAIN PROPERTY.—The term ‘‘qualified 
property’’ shall not include— 

(A) any property which is primarily used in a trade or 
business described in clause (iv) of section 163(j)(7)(A), or 

(B) any property used in a trade or business that has 
had floor plan financing indebtedness (as defined in para-
graph (9) of section 163(j)), if the floor plan financing inter-
est related to such indebtedness was taken into account 
under paragraph (1)(C) of such section. 

(10) SPECIAL RULE FOR PROPERTY PLACED IN SERVICE DURING 
CERTAIN PERIODS.— 

(A) IN GENERAL.—In the case of qualified property placed 
in service by the taxpayer during the first taxable year 
ending after September 27, 2017, if the taxpayer elects to 
have this paragraph apply for such taxable year, para-
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graphs (1)(A) and (5)(A)(i) shall be applied by substituting 
‘‘50 percent’’ for ‘‘the applicable percentage’’. 

(B) FORM OF ELECTION.—Any election under this para-
graph shall be made at such time and in such form and 
manner as the Secretary may prescribe. 

(l) SPECIAL ALLOWANCE FOR SECOND GENERATION BIOFUEL PLANT 
PROPERTY.— 

(1) ADDITIONAL ALLOWANCE.—In the case of any qualified 
second generation biofuel plant property— 

(A) the depreciation deduction provided by section 167(a) 
for the taxable year in which such property is placed in 
service shall include an allowance equal to 50 percent of 
the adjusted basis of such property, and 

(B) the adjusted basis of such property shall be reduced 
by the amount of such deduction before computing the 
amount otherwise allowable as a depreciation deduction 
under this chapter for such taxable year and any subse-
quent taxable year. 

(2) QUALIFIED SECOND GENERATION BIOFUEL PLANT PROP-
ERTY.—The term ‘‘qualified second generation biofuel plant 
property’’ means property of a character subject to the allow-
ance for depreciation— 

(A) which is used in the United States solely to produce 
second generation biofuel (as defined in section 
40(b)(6)(E)), 

(B) the original use of which commences with the tax-
payer after the date of the enactment of this subsection, 

(C) which is acquired by the taxpayer by purchase (as 
defined in section 179(d)) after the date of the enactment 
of this subsection, but only if no written binding contract 
for the acquisition was in effect on or before the date of the 
enactment of this subsection, and 

(D) which is placed in service by the taxpayer before 
January 1, 2021. 

(3) EXCEPTIONS.— 
(A) BONUS DEPRECIATION PROPERTY UNDER SUBSECTION 

(K).—Such term shall not include any property to which 
subsection (k) applies. 

(B) ALTERNATIVE DEPRECIATION PROPERTY.—Such term 
shall not include any property described in subsection 
(k)(2)(D). 

(C) TAX-EXEMPT BOND-FINANCED PROPERTY.—Such term 
shall not include any property any portion of which is fi-
nanced with the proceeds of any obligation the interest on 
which is exempt from tax under section 103. 

(D) ELECTION OUT.—If a taxpayer makes an election 
under this subparagraph with respect to any class of prop-
erty for any taxable year, this subsection shall not apply 
to all property in such class placed in service during such 
taxable year. 

(4) SPECIAL RULES.—For purposes of this subsection, rules 
similar to the rules of subsection (k)(2)(E) shall apply. 

(5) ALLOWANCE AGAINST ALTERNATIVE MINIMUM TAX.—For 
purposes of this subsection, rules similar to the rules of sub-
section (k)(2)(G) shall apply. 
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(6) RECAPTURE.—For purposes of this subsection, rules simi-
lar to the rules under section 179(d)(10) shall apply with re-
spect to any qualified second generation biofuel plant property 
which ceases to be qualified second generation biofuel plant 
property. 

(7) DENIAL OF DOUBLE BENEFIT.—Paragraph (1) shall not 
apply to any qualified second generation biofuel plant property 
with respect to which an election has been made under section 
179C (relating to election to expense certain refineries). 

(m) SPECIAL ALLOWANCE FOR CERTAIN REUSE AND RECYCLING 
PROPERTY.— 

(1) IN GENERAL.—In the case of any qualified reuse and recy-
cling property— 

(A) the depreciation deduction provided by section 167(a) 
for the taxable year in which such property is placed in 
service shall include an allowance equal to 50 percent of 
the adjusted basis of the qualified reuse and recycling 
property, and 

(B) the adjusted basis of the qualified reuse and recy-
cling property shall be reduced by the amount of such de-
duction before computing the amount otherwise allowable 
as a depreciation deduction under this chapter for such 
taxable year and any subsequent taxable year. 

(2) QUALIFIED REUSE AND RECYCLING PROPERTY.—For pur-
poses of this subsection— 

(A) IN GENERAL.—The term ‘‘qualified reuse and recy-
cling property’’ means any reuse and recycling property— 

(i) to which this section applies, 
(ii) which has a useful life of at least 5 years, 
(iii) the original use of which commences with the 

taxpayer after August 31, 2008, and 
(iv) which is— 

(I) acquired by purchase (as defined in section 
179(d)(2)) by the taxpayer after August 31, 2008, 
but only if no written binding contract for the ac-
quisition was in effect before September 1, 2008, 
or 

(II) acquired by the taxpayer pursuant to a writ-
ten binding contract which was entered into after 
August 31, 2008. 

(B) EXCEPTIONS.— 
(i) BONUS DEPRECIATION PROPERTY UNDER SUB-

SECTION (K).—The term ‘‘qualified reuse and recycling 
property’’ shall not include any property to which sub-
section (k) (determined without regard to paragraph 
(4) thereof) applies. 

(ii) ALTERNATIVE DEPRECIATION PROPERTY.—The 
term ‘‘qualified reuse and recycling property’’ shall not 
include any property to which the alternative depre-
ciation system under subsection (g) applies, deter-
mined without regard to paragraph (7) of subsection 
(g) (relating to election to have system apply). 

(iii) ELECTION OUT.—If a taxpayer makes an election 
under this clause with respect to any class of property 
for any taxable year, this subsection shall not apply to 
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all property in such class placed in service during such 
taxable year. 

(C) SPECIAL RULE FOR SELF-CONSTRUCTED PROPERTY.—In 
the case of a taxpayer manufacturing, constructing, or pro-
ducing property for the taxpayer’s own use, the require-
ments of clause (iv) of subparagraph (A) shall be treated 
as met if the taxpayer begins manufacturing, constructing, 
or producing the property after August 31, 2008. 

(D) DEDUCTION ALLOWED IN COMPUTING MINIMUM TAX.— 
For purposes of determining alternative minimum taxable 
income under section 55, the deduction under subsection 
(a) for qualified reuse and recycling property shall be de-
termined under this section without regard to any adjust-
ment under section 56. 

(3) DEFINITIONS.—For purposes of this subsection— 
(A) REUSE AND RECYCLING PROPERTY.— 

(i) IN GENERAL.—The term ‘‘reuse and recycling 
property’’ means any machinery and equipment (not 
including buildings or real estate), along with all ap-
purtenances thereto, including software necessary to 
operate such equipment, which is used exclusively to 
collect, distribute, or recycle qualified reuse and recy-
clable materials. 

(ii) EXCLUSION.—Such term does not include rolling 
stock or other equipment used to transport reuse and 
recyclable materials. 

(B) QUALIFIED REUSE AND RECYCLABLE MATERIALS.— 
(i) IN GENERAL.—The term ‘‘qualified reuse and recy-

clable materials’’ means scrap plastic, scrap glass, 
scrap textiles, scrap rubber, scrap packaging, recov-
ered fiber, scrap ferrous and nonferrous metals, or 
electronic scrap generated by an individual or busi-
ness. 

(ii) ELECTRONIC SCRAP.—For purposes of clause (i), 
the term ‘‘electronic scrap’’ means— 

(I) any cathode ray tube, flat panel screen, or 
similar video display device with a screen size 
greater than 4 inches measured diagonally, or 

(II) any central processing unit. 
(C) RECYCLING OR RECYCLE.—The term ‘‘recycling’’ or 

‘‘recycle’’ means that process (including sorting) by which 
worn or superfluous materials are manufactured or proc-
essed into specification grade commodities that are suit-
able for use as a replacement or substitute for virgin mate-
rials in manufacturing tangible consumer and commercial 
products, including packaging. 

* * * * * * * 
SEC. 174. AMORTIZATION OF RESEARCH AND EXPERIMENTAL EX-

PENDITURES. 
(a) IN GENERAL.—In the case of a taxpayer’s specified research or 

experimental expenditures for any taxable year— 
(1) except as provided in paragraph (2), no deduction shall 

be allowed for such expenditures, and 
(2) the taxpayer shall— 
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(A) charge such expenditures to capital account, and 
(B) be allowed an amortization deduction of such ex-

penditures ratably over the 5-year period (15-year period 
in the case of any specified research or experimental ex-
penditures which are attributable to foreign research 
(within the meaning of section 41(d)(4)(F))) beginning with 
the midpoint of the taxable year in which such expendi-
tures are paid or incurred. 

(b) SPECIFIED RESEARCH OR EXPERIMENTAL EXPENDITURES.—For 
purposes of this section, the term ‘‘specified research or experi-
mental expenditures’’ means, with respect to any taxable year, re-
search or experimental expenditures which are paid or incurred by 
the taxpayer during such taxable year in connection with the tax-
payer’s trade or business. 

(c) SPECIAL RULES.— 
(1) LAND AND OTHER PROPERTY.—This section shall not apply 

to any expenditure for the acquisition or improvement of land, 
or for the acquisition or improvement of property to be used in 
connection with the research or experimentation and of a char-
acter which is subject to the allowance under section 167 (re-
lating to allowance for depreciation, etc.) or section 611 (relat-
ing to allowance for depletion); but for purposes of this section 
allowances under section 167, and allowances under section 
611, shall be considered as expenditures. 

(2) EXPLORATION EXPENDITURES.—This section shall not 
apply to any expenditure paid or incurred for the purpose of 
ascertaining the existence, location, extent, or quality of any 
deposit of ore or other mineral (including oil and gas). 

(3) SOFTWARE DEVELOPMENT.—For purposes of this section, 
any amount paid or incurred in connection with the develop-
ment of any software shall be treated as a research or experi-
mental expenditure. 

(d) TREATMENT UPON DISPOSITION, RETIREMENT, OR ABANDON-
MENT.—If any property with respect to which specified research or 
experimental expenditures are paid or incurred is disposed, retired, 
or abandoned during the period during which such expenditures 
are allowed as an amortization deduction under this section, no de-
duction shall be allowed with respect to such expenditures on ac-
count of such disposition, retirement, or abandonment and such 
amortization deduction shall continue with respect to such expendi-
tures. 

(e) SUSPENSION OF APPLICATION OF SECTION TO DOMESTIC RE-
SEARCH AND EXPERIMENTAL EXPENDITURES.—In the case of any do-
mestic research or experimental expenditures (as defined in section 
174A(b)), this section— 

(1) shall apply to such expenditures paid or incurred in tax-
able years beginning after December 31, 2025, and 

(2) shall not apply to such expenditures paid or incurred in 
taxable years beginning on or before such date. 

SEC. 174A. TEMPORARY RULES FOR DOMESTIC RESEARCH AND EX-
PERIMENTAL EXPENDITURES. 

(a) TREATMENT AS EXPENSES.—Notwithstanding section 263, 
there shall be allowed as a deduction any domestic research or ex-
perimental expenditures which are paid or incurred by the tax-
payer during the taxable year. 
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(b) DOMESTIC RESEARCH OR EXPERIMENTAL EXPENDITURES.—For 
purposes of this section, the term ‘‘domestic research or experi-
mental expenditures’’ means research or experimental expenditures 
paid or incurred by the taxpayer in connection with the taxpayer’s 
trade or business other than such expenditures which are attrib-
utable to foreign research (within the meaning of section 
41(d)(4)(F)). 

(c) AMORTIZATION OF CERTAIN DOMESTIC RESEARCH AND EXPERI-
MENTAL EXPENDITURES.— 

(1) IN GENERAL.—At the election of the taxpayer, made in ac-
cordance with regulations or other guidance provided by the 
Secretary, in the case of domestic research or experimental ex-
penditures which would (but for subsection (a)) be chargeable 
to capital account but not chargeable to property of a character 
which is subject to the allowance under section 167 (relating 
to allowance for depreciation, etc.) or section 611 (relating to 
allowance for depletion), subsection (a) shall not apply and the 
taxpayer shall— 

(A) charge such expenditures to capital account, and 
(B) be allowed an amortization deduction of such ex-

penditures ratably over such period of not less than 60 
months as may be selected by the taxpayer (beginning 
with the month in which the taxpayer first realizes bene-
fits from such expenditures). 

(2) TIME FOR AND SCOPE OF ELECTION.—The election provided 
by paragraph (1) may be made for any taxable year, but only 
if made not later than the time prescribed by law for filing the 
return for such taxable year (including extensions thereof). The 
method so elected, and the period selected by the taxpayer, 
shall be adhered to in computing taxable income for the tax-
able year for which the election is made and for all subsequent 
taxable years unless, with the approval of the Secretary, a 
change to a different method (or to a different period) is au-
thorized with respect to part or all of such expenditures. The 
election shall not apply to any expenditure paid or incurred 
during any taxable year before the taxable year for which the 
taxpayer makes the election. 

(d) ELECTION TO CAPITALIZE EXPENSES.—In the case of a tax-
payer which elects (at such time and in such manner as the Sec-
retary may provide) the application of this subsection, subsections 
(a) and (c) shall not apply and domestic research or experimental 
expenditures shall be chargeable to capital account. Such election 
shall not apply to any expenditure paid or incurred during any tax-
able year before the taxable year for which the taxpayer makes the 
election and may be made with respect to part of the expenditures 
paid or incurred during any taxable year only with the approval of 
the Secretary. 

(e) SPECIAL RULES.— 
(1) LAND AND OTHER PROPERTY.—This section shall not apply 

to any expenditure for the acquisition or improvement of land, 
or for the acquisition or improvement of property to be used in 
connection with the research or experimentation and of a char-
acter which is subject to the allowance under section 167 (re-
lating to allowance for depreciation, etc.) or section 611 (relat-
ing to allowance for depletion); but for purposes of this section 
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allowances under section 167, and allowances under section 
611, shall be considered as expenditures. 

(2) EXPLORATION EXPENDITURES.—This section shall not 
apply to any expenditure paid or incurred for the purpose of 
ascertaining the existence, location, extent, or quality of any 
deposit of ore or other mineral (including oil and gas). 

(3) SOFTWARE DEVELOPMENT.—For purposes of this section, 
any amount paid or incurred in connection with the develop-
ment of any software shall be treated as a research or experi-
mental expenditure. 

(f) TERMINATION.— 
(1) IN GENERAL.—This section shall not apply to amounts 

paid or incurred in taxable years beginning after December 31, 
2025. 

(2) CHANGE IN METHOD OF ACCOUNTING.—In the case of a 
taxpayer’s first taxable year beginning after December 31, 
2025, paragraph (1) (and the corresponding application of sec-
tion 174) shall be treated as a change in method of accounting 
for purposes of section 481 and— 

(A) such change shall be treated as initiated by the tax-
payer, 

(B) such change shall be treated as made with the con-
sent of the Secretary, and 

(C) such change shall be applied only on a cut-off basis 
for any domestic research or experimental expenditures 
paid or incurred in taxable years beginning after Decem-
ber 31, 2025, and no adjustment under section 481(a) shall 
be made. 

* * * * * * * 
SEC. 179. ELECTION TO EXPENSE CERTAIN DEPRECIABLE BUSINESS 

ASSETS. 
(a) TREATMENT AS EXPENSES.—A taxpayer may elect to treat the 

cost of any section 179 property as an expense which is not charge-
able to capital account. Any cost so treated shall be allowed as a 
deduction for the taxable year in which the section 179 property is 
placed in service. 

(b) LIMITATIONS.— 
(1) DOLLAR LIMITATION.—The aggregate cost which may be 

taken into account under subsection (a) for any taxable year 
shall not exceed ø$1,000,000¿ $1,290,000. 

(2) REDUCTION IN LIMITATION.—The limitation under para-
graph (1) for any taxable year shall be reduced (but not below 
zero) by the amount by which the cost of section 179 property 
placed in service during such taxable year exceeds 
ø$2,500,000¿ $3,220,000. 

(3) LIMITATION BASED ON INCOME FROM TRADE OR BUSI-
NESS.— 

(A) IN GENERAL.—The amount allowed as a deduction 
under subsection (a) for any taxable year (determined after 
the application of paragraphs (1) and (2)) shall not exceed 
the aggregate amount of taxable income of the taxpayer for 
such taxable year which is derived from the active conduct 
by the taxpayer of any trade or business during such tax-
able year. 
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(B) CARRYOVER OF DISALLOWED DEDUCTION.—The 
amount allowable as a deduction under subsection (a) for 
any taxable year shall be increased by the lesser of— 

(i) the aggregate amount disallowed under subpara-
graph (A) for all prior taxable years (to the extent not 
previously allowed as a deduction by reason of this 
subparagraph), or 

(ii) the excess (if any) of— 
(I) the limitation of paragraphs (1) and (2) (or if 

lesser, the aggregate amount of taxable income re-
ferred to in subparagraph (A)), over 

(II) the amount allowable as a deduction under 
subsection (a) for such taxable year without re-
gard to this subparagraph. 

(C) COMPUTATION OF TAXABLE INCOME.—For purposes of 
this paragraph, taxable income derived from the conduct of 
a trade or business shall be computed without regard to 
the deduction allowable under this section. 

(4) MARRIED INDIVIDUALS FILING SEPARATELY.—In the case of 
a husband and wife filing separate returns for the taxable 
year— 

(A) such individuals shall be treated as 1 taxpayer for 
purposes of paragraphs (1) and (2), and 

(B) unless such individuals elect otherwise, 50 percent of 
the cost which may be taken into account under subsection 
(a) for such taxable year (before application of paragraph 
(3)) shall be allocated to each such individual. 

(5) LIMITATION ON COST TAKEN INTO ACCOUNT FOR CERTAIN 
PASSENGER VEHICLES.— 

(A) IN GENERAL.—The cost of any sport utility vehicle for 
any taxable year which may be taken into account under 
this section shall not exceed $25,000. 

(B) SPORT UTILITY VEHICLE.—For purposes of subpara-
graph (A)— 

(i) IN GENERAL.—The term ‘‘sport utility vehicle’’ 
means any 4-wheeled vehicle— 

(I) which is primarily designed or which can be 
used to carry passengers over public streets, 
roads, or highways (except any vehicle operated 
exclusively on a rail or rails), 

(II) which is not subject to section 280F, and 
(III) which is rated at not more than 14,000 

pounds gross vehicle weight. 
(ii) CERTAIN VEHICLES EXCLUDED.—Such term does 

not include any vehicle which— 
(I) is designed to have a seating capacity of 

more than 9 persons behind the driver’s seat, 
(II) is equipped with a cargo area of at least 6 

feet in interior length which is an open area or is 
designed for use as an open area but is enclosed 
by a cap and is not readily accessible directly from 
the passenger compartment, or 

(III) has an integral enclosure, fully enclosing 
the driver compartment and load carrying device, 
does not have seating rearward of the driver’s 

VerDate Sep 11 2014 11:36 Jan 24, 2024 Jkt 054628 PO 00000 Frm 00257 Fmt 6659 Sfmt 6601 E:\HR\OC\HR353P1.XXX HR353P1rf
re

de
ric

k 
on

 L
A

P
8M

3W
LY

3P
R

O
D

 w
ith

 H
E

A
R

IN
G



252 

seat, and has no body section protruding more 
than 30 inches ahead of the leading edge of the 
windshield. 

(6) INFLATION ADJUSTMENT.— 
(A) IN GENERAL.—In the case of any taxable year begin-

ning after ø2018¿ 2024 (2018 in the case of the dollar 
amount in paragraph (5)(A)), the dollar amounts in para-
graphs (1), (2), and (5)(A) shall each be increased by an 
amount equal to— 

(i) such dollar amount, multiplied by 
(ii) the cost-of-living adjustment determined under 

section 1(f)(3) for the calendar year in which the tax-
able year begins, determined by substituting ø‘‘cal-
endar year 2017’’¿ ‘‘calendar year 2024’’ (‘‘calendar 
year 2017’’ in the case of the dollar amount in para-
graph (5)(A)) for ‘‘calendar year 2016’’ in subparagraph 
(A)(ii) thereof. 

(B) ROUNDING.—The amount of any increase under sub-
paragraph (A) shall be rounded to the nearest multiple of 
$10,000 ($100 in the case of any increase in the amount 
under paragraph (5)(A)). 

(c) ELECTION.— 
(1) IN GENERAL.—An election under this section for any tax-

able year shall— 
(A) specify the items of section 179 property to which the 

election applies and the portion of the cost of each of such 
items which is to be taken into account under subsection 
(a), and 

(B) be made on the taxpayer’s return of the tax imposed 
by this chapter for the taxable year. 

Such election shall be made in such manner as the Secretary 
may by regulations prescribe. 

(2) ELECTION.—Any election made under this section, and 
any specification contained in any such election, may be re-
voked by the taxpayer with respect to any property, and such 
revocation, once made, shall be irrevocable. 

(d) DEFINITIONS AND SPECIAL RULES.— 
(1) SECTION 179 PROPERTY.—For purposes of this section, the 

term ‘‘section 179 property’’ means property— 
(A) which is— 

(i) tangible property (to which section 168 applies), 
or 

(ii) computer software (as defined in section 
197(e)(3)(B)) which is described in section 
197(e)(3)(A)(i) and to which section 167 applies, 

(B) which is— 
(i) section 1245 property (as defined in section 

1245(a)(3)), or 
(ii) at the election of the taxpayer, qualified real 

property (as defined in subsection (e)), and 
(C) which is acquired by purchase for use in the active 

conduct of a trade or business. 
Such term shall not include any property described in section 
50(b) (other than paragraph (2) thereof). 
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(2) PURCHASE DEFINED.—For purposes of paragraph (1), the 
term ‘‘purchase’’ means any acquisition of property, but only 
if— 

(A) the property is not acquired from a person whose re-
lationship to the person acquiring it would result in the 
disallowance of losses under section 267 or 707(b) (but, in 
applying section 267(b) and (c) for purposes of this section, 
paragraph (4) of section 267(c) shall be treated as pro-
viding that the family of an individual shall include only 
his spouse, ancestors, and lineal descendants), 

(B) the property is not acquired by one component mem-
ber of a controlled group from another component member 
of the same controlled group, and 

(C) the basis of the property in the hands of the person 
acquiring it is not determined— 

(i) in whole or in part by reference to the adjusted 
basis of such property in the hands of the person from 
whom acquired, or 

(ii) under section 1014(a) (relating to property ac-
quired from a decedent). 

(3) COST.—For purposes of this section, the cost of property 
does not include so much of the basis of such property as is de-
termined by reference to the basis of other property held at 
any time by the person acquiring such property. 

(4) SECTION NOT TO APPLY TO ESTATES AND TRUSTS.—This 
section shall not apply to estates and trusts. 

(5) SECTION NOT TO APPLY TO CERTAIN NONCORPORATE LES-
SORS.—This section shall not apply to any section 179 property 
which is purchased by a person who is not a corporation and 
with respect to which such person is the lessor unless— 

(A) the property subject to the lease has been manufac-
tured or produced by the lessor, or 

(B) the term of the lease (taking into account options to 
renew) is less than 50 percent of the class life of the prop-
erty (as defined in section 168(i)(1)), and for the period 
consisting of the first 12 months after the date on which 
the property is transferred to the lessee the sum of the de-
ductions with respect to such property which are allowable 
to the lessor solely by reason of section 162 (other than 
rents and reimbursed amounts with respect to such prop-
erty) exceeds 15 percent of the rental income produced by 
such property. 

(6) DOLLAR LIMITATION OF CONTROLLED GROUP.—For pur-
poses of subsection (b) of this section— 

(A) all component members of a controlled group shall be 
treated as one taxpayer, and 

(B) the Secretary shall apportion the dollar limitation 
contained in subsection (b)(1) among the component mem-
bers of such controlled group in such manner as he shall 
by regulations prescribe. 

(7) CONTROLLED GROUP DEFINED.—For purposes of para-
graphs (2) and (6), the term ‘‘controlled group’’ has the mean-
ing assigned to it by section 1563(a), except that, for such pur-
poses, the phrase ‘‘more than 50 percent’’ shall be substituted 
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for the phrase ‘‘at least 80 percent’’ each place it appears in 
section 1563(a)(1). 

(8) TREATMENT OF PARTNERSHIPS AND S CORPORATIONS.—In 
the case of a partnership, the limitations of subsection (b) shall 
apply with respect to the partnership and with respect to each 
partner. A similar rule shall apply in the case of an S corpora-
tion and its shareholders. 

(9) COORDINATION WITH SECTION 38.—No credit shall be al-
lowed under section 38 with respect to any amount for which 
a deduction is allowed under subsection (a). 

(10) RECAPTURE IN CERTAIN CASES.—The Secretary shall, by 
regulations, provide for recapturing the benefit under any de-
duction allowable under subsection (a) with respect to any 
property which is not used predominantly in a trade or busi-
ness at any time. 

(e) QUALIFIED REAL PROPERTY.—For purposes of this section, the 
term ‘‘qualified real property’’ means— 

(1) any qualified improvement property described in section 
168(e)(6), and 

(2) any of the following improvements to nonresidential real 
property placed in service after the date such property was 
first placed in service: 

(A) Roofs. 
(B) Heating, ventilation, and air-conditioning property. 
(C) Fire protection and alarm systems. 
(D) Security systems. 

* * * * * * * 
SEC. 195. START-UP EXPENDITURES. 

(a) CAPITALIZATION OF EXPENDITURES.—Except as otherwise pro-
vided in this section, no deduction shall be allowed for start-up ex-
penditures. 

(b) ELECTION TO DEDUCT.— 
(1) ALLOWANCE OF DEDUCTION.—If a taxpayer elects the ap-

plication of this subsection with respect to any start-up ex-
penditures— 

(A) the taxpayer shall be allowed a deduction for the tax-
able year in which the active trade or business begins in 
an amount equal to the lesser of— 

(i) the amount of start-up expenditures with respect 
to the active trade or business, or 

(ii) $5,000, reduced (but not below zero) by the 
amount by which such start-up expenditures exceed 
$50,000, and 

(B) the remainder of such start-up expenditures shall be 
allowed as a deduction ratably over the 180-month period 
beginning with the month in which the active trade or 
business begins. 

(2) DISPOSITIONS BEFORE CLOSE OF AMORTIZATION PERIOD.— 
In any case in which a trade or business is completely disposed 
of by the taxpayer before the end of the period to which para-
graph (1) applies, any deferred expenses attributable to such 
trade or business which were not allowed as a deduction by 
reason of this section may be deducted to the extent allowable 
under section 165. 
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(3) SPECIAL RULE FOR TAXABLE YEARS BEGINNING IN 2010.—In 
the case of a taxable year beginning in 2010, paragraph 
(1)(A)(ii) shall be applied— 

(A) by substituting ‘‘$10,000’’ for ‘‘$5,000’’, and 
(B) by substituting ‘‘$60,000’’ for ‘‘$50,000’’. 

(c) DEFINITIONS.—For purposes of this section— 
(1) START-UP EXPENDITURES.—The term ‘‘start-up expendi-

ture’’ means any amount— 
(A) paid or incurred in connection with— 

(i) investigating the creation or acquisition of an ac-
tive trade or business, or 

(ii) creating an active trade or business, or 
(iii) any activity engaged in for profit and for the 

production of income before the day on which the ac-
tive trade or business begins, in anticipation of such 
activity becoming an active trade or business, and 

(B) which, if paid or incurred in connection with the op-
eration of an existing active trade or business (in the same 
field as the trade or business referred to in subparagraph 
(A)), would be allowable as a deduction for the taxable 
year in which paid or incurred. 

The term ‘‘start-up expenditure’’ does not include any amount 
with respect to which a deduction is allowable under section 
163(a), 164, øor 174¿ 174, or 174A. 

(2) BEGINNING OF TRADE OR BUSINESS.— 
(A) IN GENERAL.—Except as provided in subparagraph 

(B), the determination of when an active trade or business 
begins shall be made in accordance with such regulations 
as the Secretary may prescribe. 

(B) ACQUIRED TRADE OR BUSINESS.—An acquired active 
trade or business shall be treated as beginning when the 
taxpayer acquires it. 

(d) ELECTION.— 
(1) TIME FOR MAKING ELECTION.—An election under sub-

section (b) shall be made not later than the time prescribed by 
law for filing the return for the taxable year in which the trade 
or business begins (including extensions thereof). 

(2) SCOPE OF ELECTION.—The period selected under sub-
section (b) shall be adhered to in computing taxable income for 
the taxable year for which the election is made and all subse-
quent taxable years. 

* * * * * * * 

PART IX—ITEMS NOT DEDUCTIBLE 
* * * * * * * 

SEC. 263. CAPITAL EXPENDITURES. 
(a) GENERAL RULE.—No deduction shall be allowed for— 

(1) Any amount paid out for new buildings or for permanent 
improvements or betterments made to increase the value of 
any property or estate. This paragraph shall not apply to— 

(A) expenditures for the development of mines or depos-
its deductible under section 616, 

(B) research and experimental expenditures deductible 
under section 174 or 174A, 
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(C) soil and water conservation expenditures deductible 
under section 175, 

(D) expenditures by farmers for fertilizer, etc., deductible 
under section 180, 

(E) expenditures for removal of architectural and trans-
portation barriers to the handicapped and elderly which 
the taxpayer elects to deduct under section 190, 

(F) expenditures for tertiary injectants with respect to 
which a deduction is allowed under section 193, 

(G) expenditures for which a deduction is allowed under 
section 179, 

(H) expenditures for which a deduction is allowed under 
section 179B, 

(I) expenditures for which a deduction is allowed under 
section 179C, 

(J) expenditures for which a deduction is allowed under 
section 179D, or 

(K) expenditures for which a deduction is allowed under 
section 179E. 

(2) Any amount expended in restoring property or in making 
good the exhaustion thereof for which an allowance is or has 
been made. 

(c) INTANGIBLE DRILLING AND DEVELOPMENT COSTS IN THE CASE 
OF OIL AND GAS WELLS AND GEOTHERMAL WELLS.—Notwithstanding 
subsection (a), and except as provided in subsection (i), regulations 
shall be prescribed by the Secretary under this subtitle cor-
responding to the regulations which granted the option to deduct 
as expenses intangible drilling and development costs in the case 
of oil and gas wells and which were recognized and approved by 
the Congress in House Concurrent Resolution 50, Seventy-ninth 
Congress. Such regulations shall also grant the option to deduct as 
expenses intangible drilling and development costs in the case of 
wells drilled for any geothermal deposit (as defined in section 
613(e)(2)) to the same extent and in the same manner as such ex-
penses are deductible in the case of oil and gas wells. This sub-
section shall not apply with respect to any costs to which any de-
duction is allowed under section 59(e) or 291. 

(d) EXPENDITURES IN CONNECTION WITH CERTAIN RAILROAD ROLL-
ING STOCK.—In the case of expenditures in connection with the re-
habilitation of a unit of railroad rolling stock (except a locomotive) 
used by a domestic common carrier by railroad which would, but 
for this subsection, be properly chargeable to capital account, such 
expenditures, if during any 12-month period they do not exceed an 
amount equal to 20 percent of the basis of such unit in the hands 
of the taxpayer, shall, at the election of the taxpayer, be treated 
(notwithstanding subsection (a)) as deductible repairs under section 
162 or 212. An election under this subsection shall be made for any 
taxable year at such time and in such manner as the Secretary pre-
scribes by regulations. An election may not be made under this 
subsection for any taxable year to which an election under sub-
section (e) applies to railroad rolling stock (other than locomotives). 

(f) RAILROAD TIES.—In the case of a domestic common carrier by 
rail (including a railroad switching or terminal company) which 
uses the retirement-replacement method of accounting for deprecia-
tion of its railroad track, expenditures for acquiring and installing 
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replacement ties of any material (and fastenings related to such 
ties) shall be accorded the same tax accounting treatment as ex-
penditures for replacement ties of wood (and fastenings related to 
such ties). 

(g) CERTAIN INTEREST AND CARRYING COSTS IN THE CASE OF 
STRADDLES.— 

(1) GENERAL RULE.—No deduction shall be allowed for inter-
est and carrying charges properly allocable to personal prop-
erty which is part of a straddle (as defined in section 1092(c)). 
Any amount not allowed as a deduction by reason of the pre-
ceding sentence shall be chargeable to the capital account with 
respect to the personal property to which such amount relates. 

(2) INTEREST AND CARRYING CHARGES DEFINED.—For pur-
poses of paragraph (1), the term ‘‘interest and carrying 
charges’’ means the excess of— 

(A) the sum of— 
(i) interest on indebtedness incurred or continued to 

purchase or carry the personal property, and 
(ii) all other amounts (including charges to insure, 

store, or transport the personal property) paid or in-
curred to carry the personal property, over 

(B) the sum of— 
(i) the amount of interest (including original issue 

discount) includible in gross income for the taxable 
year with respect to the property described in sub-
paragraph (A), 

(ii) any amount treated as ordinary income under 
section 1271(a)(3)(A), 1276, or 1281(a) with respect to 
such property for the taxable year, 

(iii) the excess of any dividends includible in gross 
income with respect to such property for the taxable 
year over the amount of any deduction allowable with 
respect to such dividends under section 243 or 245, 
and 

(iv) any amount which is a payment with respect to 
a security loan (within the meaning of section 
512(a)(5)) includible in gross income with respect to 
such property for the taxable year. 

For purposes of subparagraph (A), the term ‘‘interest’’ includes 
any amount paid or incurred in connection with personal prop-
erty used in a short sale. 

(3) EXCEPTION FOR HEDGING TRANSACTIONS.—This subsection 
shall not apply in the case of any hedging transaction (as de-
fined in section 1256(e)). 

(4) APPLICATION WITH OTHER PROVISIONS.— 
(A) SUBSECTION (C).—In the case of any short sale, this 

subsection shall be applied after subsection (h). 
(B) SECTION 1277 OR 1282.—In the case of any obligation 

to which section 1277 or 1282 applies, this subsection shall 
be applied after section 1277 or 1282. 

(h) PAYMENTS IN LIEU OF DIVIDENDS IN CONNECTION WITH SHORT 
SALES.— 

(1) IN GENERAL.—If— 

VerDate Sep 11 2014 11:36 Jan 24, 2024 Jkt 054628 PO 00000 Frm 00263 Fmt 6659 Sfmt 6601 E:\HR\OC\HR353P1.XXX HR353P1rf
re

de
ric

k 
on

 L
A

P
8M

3W
LY

3P
R

O
D

 w
ith

 H
E

A
R

IN
G



258 

(A) a taxpayer makes any payment with respect to any 
stock used by such taxpayer in a short sale and such pay-
ment is in lieu of a dividend payment on such stock, and 

(B) the closing of such short sale occurs on or before the 
45th day after the date of such short sale, 

then no deduction shall be allowed for such payment. The basis 
of the stock used to close the short sale shall be increased by 
the amount not allowed as a deduction by reason of the pre-
ceding sentence. 

(2) LONGER PERIOD IN CASE OF EXTRAORDINARY DIVIDENDS.— 
If the payment described in paragraph (1)(A) is in respect of 
an extraordinary dividend, paragraph (1)(B) shall be applied by 
substituting ‘‘the day 1 year after the date of such short sale’’ 
for ‘‘the 45th day after the date of such short sale’’. 

(3) EXTRAORDINARY DIVIDEND.—For purposes of this sub-
section, the term ‘‘extraordinary dividend’’ has the meaning 
given to such term by section 1059(c); except that such section 
shall be applied by treating the amount realized by the tax-
payer in the short sale as his adjusted basis in the stock. 

(4) SPECIAL RULE WHERE RISK OF LOSS DIMINISHED.—The 
running of any period of time applicable under paragraph 
(1)(B) (as modified by paragraph (2)) shall be suspended during 
any period in which— 

(A) the taxpayer holds, has an option to buy, or is under 
a contractual obligation to buy, substantially identical 
stock or securities, or 

(B) under regulations prescribed by the Secretary, a tax-
payer has diminished his risk of loss by holding 1 or more 
other positions with respect to substantially similar or re-
lated property. 

(5) DEDUCTION ALLOWABLE TO EXTENT OF ORDINARY INCOME 
FROM AMOUNTS PAID BY LENDING BROKER FOR USE OF COLLAT-
ERAL.— 

(A) IN GENERAL.—Paragraph (1) shall apply only to the 
extent that the payments or distributions with respect to 
any short sale exceed the amount which— 

(i) is treated as ordinary income by the taxpayer, 
and 

(ii) is received by the taxpayer as compensation for 
the use of any collateral with respect to any stock used 
in such short sale. 

(B) EXCEPTION NOT TO APPLY TO EXTRAORDINARY DIVI-
DENDS.—Subparagraph (A) shall not apply if one or more 
payments or distributions is in respect of an extraordinary 
dividend. 

(6) APPLICATION OF THIS SUBSECTION WITH SUBSECTION (G).— 
In the case of any short sale, this subsection shall be applied 
before subsection (g). 

(i) SPECIAL RULES FOR INTANGIBLE DRILLING AND DEVELOPMENT 
COSTS INCURRED OUTSIDE THE UNITED STATES.—In the case of in-
tangible drilling and development costs paid or incurred with re-
spect to an oil, gas, or geothermal well located outside the United 
States— 

(1) subsection (c) shall not apply, and 
(2) such costs shall— 
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(A) at the election of the taxpayer, be included in ad-
justed basis for purposes of computing the amount of any 
deduction allowable under section 611 (determined without 
regard to section 613), or 

(B) if subparagraph (A) does not apply, be allowed as a 
deduction ratably over the 10-taxable year period begin-
ning with the taxable year in which such costs were paid 
or incurred. 

This subsection shall not apply to costs paid or incurred with re-
spect to a nonproductive well. 
SEC. 263A. CAPITALIZATION AND INCLUSION IN INVENTORY COSTS OF 

CERTAIN EXPENSES. 
(a) NONDEDUCTIBILITY OF CERTAIN DIRECT AND INDIRECT COSTS.— 

(1) IN GENERAL.—In the case of any property to which this 
section applies, any costs described in paragraph (2)— 

(A) in the case of property which is inventory in the 
hands of the taxpayer, shall be included in inventory costs, 
and 

(B) in the case of any other property, shall be capital-
ized. 

(2) ALLOCABLE COSTS.—The costs described in this paragraph 
with respect to any property are— 

(A) the direct costs of such property, and 
(B) such property’s proper share of those indirect costs 

(including taxes) part or all of which are allocable to such 
property. 

Any cost which (but for this subsection) could not be taken into 
account in computing taxable income for any taxable year shall 
not be treated as a cost described in this paragraph. 

(b) PROPERTY TO WHICH SECTION APPLIES.—Except as otherwise 
provided in this section, this section shall apply to— 

(1) PROPERTY PRODUCED BY TAXPAYER.—Real or tangible per-
sonal property produced by the taxpayer. 

(2) PROPERTY ACQUIRED FOR RESALE.—Real or personal prop-
erty described in section 1221(a)(1) which is acquired by the 
taxpayer for resale. 

For purposes of paragraph (1), the term ‘‘tangible personal prop-
erty’’ shall include a film, sound recording, video tape, book, or 
similar property. 

(c) GENERAL EXCEPTIONS.— 
(1) PERSONAL USE PROPERTY.—This section shall not apply to 

any property produced by the taxpayer for use by the taxpayer 
other than in a trade or business or an activity conducted for 
profit. 

(2) RESEARCH AND EXPERIMENTAL EXPENDITURES.—This sec-
tion shall not apply to any amount allowable as a deduction 
under section 174 or 174A. 

(3) CERTAIN DEVELOPMENT AND OTHER COSTS OF OIL AND GAS 
WELLS OR OTHER MINERAL PROPERTY.—This section shall not 
apply to any cost allowable as a deduction under section 
167(h), 179B, 263(c), 263(i), 291(b)(2), 616, or 617. 

(4) COORDINATION WITH LONG-TERM CONTRACT RULES.—This 
section shall not apply to any property produced by the tax-
payer pursuant to a long-term contract. 
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(5) TIMBER AND CERTAIN ORNAMENTAL TREES.—This section 
shall not apply to— 

(A) trees raised, harvested, or grown by the taxpayer 
other than trees described in clause (ii) of subsection 
(e)(4)(B) (after application of the last sentence thereof), 
and 

(B) any real property underlying such trees. 
(6) COORDINATION WITH SECTION 59(E).—Paragraphs (2) and 

(3) shall apply to any amount allowable as a deduction under 
section 59(e) for qualified expenditures described in subpara-
graphs (B), (C), (D), and (E) of paragraph (2) thereof. 

(7) COORDINATION WITH SECTION 168(K)(5).—This section shall 
not apply to any amount allowed as a deduction by reason of 
section 168(k)(5) (relating to special rules for certain plants 
bearing fruits and nuts). 

(d) EXCEPTION FOR FARMING BUSINESSES.— 
(1) SECTION NOT TO APPLY TO CERTAIN PROPERTY.— 

(A) IN GENERAL.—This section shall not apply to any of 
the following which is produced by the taxpayer in a farm-
ing business: 

(i) Any animal. 
(ii) Any plant which has a preproductive period of 2 

years or less. 
(B) EXCEPTION FOR TAXPAYERS REQUIRED TO USE AC-

CRUAL METHOD.—Subparagraph (A) shall not apply to any 
corporation, partnership, or tax shelter required to use an 
accrual method of accounting under section 447 or 
448(a)(3). 

(2) TREATMENT OF CERTAIN PLANTS LOST BY REASON OF CAS-
UALTY.— 

(A) IN GENERAL.—If plants bearing an edible crop for 
human consumption were lost or damaged (while in the 
hands of the taxpayer) by reason of freezing temperatures, 
disease, drought, pests, or casualty, this section shall not 
apply to any costs of the taxpayer of replanting plants 
bearing the same type of crop (whether on the same parcel 
of land on which such lost or damaged plants were located 
or any other parcel of land of the same acreage in the 
United States). 

(B) SPECIAL RULE FOR PERSON WITH MINORITY INTEREST 
WHO MATERIALLY PARTICIPATES.—Subparagraph (A) shall 
apply to amounts paid or incurred by a person (other than 
the taxpayer described in subparagraph (A)) if— 

(i) the taxpayer described in subparagraph (A) has 
an equity interest of more than 50 percent in the 
plants described in subparagraph (A) at all times dur-
ing the taxable year in which such amounts were paid 
or incurred, and 

(ii) such other person holds any part of the remain-
ing equity interest and materially participates in the 
planting, maintenance, cultivation, or development of 
the plants described in subparagraph (A) during the 
taxable year in which such amounts were paid or in-
curred. 
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The determination of whether an individual materially 
participates in any activity shall be made in a manner 
similar to the manner in which such determination is 
made under section 2032A(e)(6). 

(C) SPECIAL TEMPORARY RULE FOR CITRUS PLANTS LOST 
BY REASON OF CASUALTY.— 

(i) IN GENERAL.—In the case of the replanting of cit-
rus plants, subparagraph (A) shall apply to amounts 
paid or incurred by a person (other than the taxpayer 
described in subparagraph (A)) if— 

(I) the taxpayer described in subparagraph (A) 
has an equity interest of not less than 50 percent 
in the replanted citrus plants at all times during 
the taxable year in which such amounts were paid 
or incurred and such other person holds any part 
of the remaining equity interest, or 

(II) such other person acquired the entirety of 
such taxpayer’s equity interest in the land on 
which the lost or damaged citrus plants were lo-
cated at the time of such loss or damage, and the 
replanting is on such land. 

(ii) TERMINATION.—Clause (i) shall not apply to any 
cost paid or incurred after the date which is 10 years 
after the date of the enactment of the Tax Cuts and 
Jobs Act. 

(3) ELECTION TO HAVE THIS SECTION NOT APPLY.— 
(A) IN GENERAL.—If a taxpayer makes an election under 

this paragraph, this section shall not apply to any plant 
produced in any farming business carried on by such tax-
payer. 

(B) CERTAIN PERSONS NOT ELIGIBLE.—No election may be 
made under this paragraph by a corporation, partnership, 
or tax shelter, if such corporation, partnership, or tax shel-
ter is required to use an accrual method of accounting 
under section 447 or 448(a)(3). 

(C) SPECIAL RULE FOR CITRUS AND ALMOND GROWERS.— 
An election under this paragraph shall not apply with re-
spect to any item which is attributable to the planting, cul-
tivation, maintenance, or development of any citrus or al-
mond grove (or part thereof) and which is incurred before 
the close of the 4th taxable year beginning with the tax-
able year in which the trees were planted. For purposes of 
the preceding sentence, the portion of a citrus or almond 
grove planted in 1 taxable year shall be treated separately 
from the portion of such grove planted in another taxable 
year. 

(D) ELECTION.—Unless the Secretary otherwise consents, 
an election under this paragraph may be made only for the 
taxpayer’s 1st taxable year which begins after December 
31, 1986, and during which the taxpayer engages in a 
farming business. Any such election, once made, may be 
revoked only with the consent of the Secretary. 

(e) DEFINITIONS AND SPECIAL RULES FOR PURPOSES OF SUB-
SECTION (D).— 

(1) RECAPTURE OF EXPENSED AMOUNTS ON DISPOSITION.— 
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(A) IN GENERAL.—In the case of any plant with respect 
to which amounts would have been capitalized under sub-
section (a) but for an election under subsection (d)(3)— 

(i) such plant (if not otherwise section 1245 prop-
erty) shall be treated as section 1245 property, and 

(ii) for purposes of section 1245, the recapture 
amount shall be treated as a deduction allowed for de-
preciation with respect to such property. 

(B) RECAPTURE AMOUNT.—For purposes of subparagraph 
(A), the term ‘‘recapture amount’’ means any amount al-
lowable as a deduction to the taxpayer which, but for an 
election under subsection (d)(3), would have been capital-
ized with respect to the plant. 

(2) EFFECTS OF ELECTION ON DEPRECIATION.— 
(A) IN GENERAL.—If the taxpayer (or any related person) 

makes an election under subsection (d)(3), the provisions of 
section 168(g)(2) (relating to alternative depreciation) shall 
apply to all property of the taxpayer used predominantly 
in the farming business and placed in service in any tax-
able year during which any such election is in effect. 

(B) RELATED PERSON.—For purposes of subparagraph 
(A), the term ‘‘related person’’ means— 

(i) the taxpayer and members of the taxpayer’s fam-
ily, 

(ii) any corporation (including an S corporation) if 50 
percent or more (in value) of the stock of such corpora-
tion is owned (directly or through the application of 
section 318) by the taxpayer or members of the tax-
payer’s family, 

(iii) a corporation and any other corporation which 
is a member of the same controlled group described in 
section 1563(a)(1), and 

(iv) any partnership if 50 percent or more (in value) 
of the interests in such partnership is owned directly 
or indirectly by the taxpayer or members of the tax-
payer’s family. 

(C) MEMBERS OF FAMILY.—For purposes of this para-
graph, the term ‘‘family’’ means the taxpayer, the spouse 
of the taxpayer, and any of their children who have not at-
tained age 18 before the close of the taxable year. 

(3) PREPRODUCTIVE PERIOD.— 
(A) IN GENERAL.—For purposes of this section, the term 

‘‘preproductive period’’ means— 
(i) in the case of a plant which will have more than 

1 crop or yield, the period before the 1st marketable 
crop or yield from such plant, or 

(ii) in the case of any other plant, the period before 
such plant is reasonably expected to be disposed of. 

For purposes of this subparagraph, use by the taxpayer in 
a farming business of any supply produced in such busi-
ness shall be treated as a disposition. 

(B) RULE FOR DETERMINING PERIOD.—In the case of a 
plant grown in commercial quantities in the United States, 
the preproductive period for such plant if grown in the 
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United States shall be based on the nationwide weighted 
average preproductive period for such plant. 

(4) FARMING BUSINESS.—For purposes of this section— 
(A) IN GENERAL.—The term ‘‘farming business’’ means 

the trade or business of farming. 
(B) CERTAIN TRADES AND BUSINESSES INCLUDED.—The 

term ‘‘farming business’’ shall include the trade or busi-
ness of— 

(i) operating a nursery or sod farm, or 
(ii) the raising or harvesting of trees bearing fruit, 

nuts, or other crops, or ornamental trees. 
For purposes of clause (ii), an evergreen tree which is more 
than 6 years old at the time severed from the roots shall 
not be treated as an ornamental tree. 

(5) CERTAIN INVENTORY VALUATION METHODS PERMITTED.— 
The Secretary shall by regulations permit the taxpayer to use 
reasonable inventory valuation methods to compute the 
amount required to be capitalized under subsection (a) in the 
case of any plant. 

(f) SPECIAL RULES FOR ALLOCATION OF INTEREST TO PROPERTY 
PRODUCED BY THE TAXPAYER.— 

(1) INTEREST CAPITALIZED ONLY IN CERTAIN CASES.—Sub-
section (a) shall only apply to interest costs which are— 

(A) paid or incurred during the production period, and 
(B) allocable to property which is described in subsection 

(b)(1) and which has— 
(i) a long useful life, 
(ii) an estimated production period exceeding 2 

years, or 
(iii) an estimated production period exceeding 1 year 

and a cost exceeding $1,000,000. 
(2) ALLOCATION RULES.— 

(A) IN GENERAL.—In determining the amount of interest 
required to be capitalized under subsection (a) with respect 
to any property— 

(i) interest on any indebtedness directly attributable 
to production expenditures with respect to such prop-
erty shall be assigned to such property, and 

(ii) interest on any other indebtedness shall be as-
signed to such property to the extent that the tax-
payer’s interest costs could have been reduced if pro-
duction expenditures (not attributable to indebtedness 
described in clause (i)) had not been incurred. 

(B) EXCEPTION FOR QUALIFIED RESIDENCE INTEREST.— 
Subparagraph (A) shall not apply to any qualified resi-
dence interest (within the meaning of section 163(h)). 

(C) SPECIAL RULE FOR FLOW-THROUGH ENTITIES.—Except 
as provided in regulations, in the case of any flow-through 
entity, this paragraph shall be applied first at the entity 
level and then at the beneficiary level. 

(3) INTEREST RELATING TO PROPERTY USED TO PRODUCE PROP-
ERTY.—This subsection shall apply to any interest on indebted-
ness allocable (as determined under paragraph (2)) to property 
used to produce property to which this subsection applies to 
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the extent such interest is allocable (as so determined) to the 
produced property. 

(4) EXEMPTION FOR AGING PROCESS OF BEER, WINE, AND DIS-
TILLED SPIRITS.—For purposes of this subsection, the produc-
tion period shall not include the aging period for— 

(A) beer (as defined in section 5052(a)), 
(B) wine (as described in section 5041(a)), or 
(C) distilled spirits (as defined in section 5002(a)(8)), ex-

cept such spirits that are unfit for use for beverage pur-
poses. 

(5) DEFINITIONS.—For purposes of this subsection— 
(A) LONG USEFUL LIFE.—Property has a long useful life 

if such property is— 
(i) real property, or 
(ii) property with a class life of 20 years or more (as 

determined under section 168). 
(B) PRODUCTION PERIOD.—The term ‘‘production period’’ 

means, when used with respect to any property, the pe-
riod— 

(i) beginning on the date on which production of the 
property begins, and 

(ii) except as provided in paragraph (4), ending on 
the date on which the property is ready to be placed 
in service or is ready to be held for sale. 

(C) PRODUCTION EXPENDITURES.—The term ‘‘production 
expenditures’’ means the costs (whether or not incurred 
during the production period) required to be capitalized 
under subsection (a) with respect to the property. 

(g) PRODUCTION.—For purposes of this section— 
(1) IN GENERAL.—The term ‘‘produce’’ includes construct, 

build, install, manufacture, develop, or improve. 
(2) TREATMENT OF PROPERTY PRODUCED UNDER CONTRACT 

FOR THE TAXPAYER.—The taxpayer shall be treated as pro-
ducing any property produced for the taxpayer under a con-
tract with the taxpayer; except that only costs paid or incurred 
by the taxpayer (whether under such contract or otherwise) 
shall be taken into account in applying subsection (a) to the 
taxpayer. 

(h) EXEMPTION FOR FREE LANCE AUTHORS, PHOTOGRAPHERS, AND 
ARTISTS.— 

(1) IN GENERAL.—Nothing in this section shall require the 
capitalization of any qualified creative expense. 

(2) QUALIFIED CREATIVE EXPENSE.—For purposes of this sub-
section, the term ‘‘qualified creative expense’’ means any ex-
pense— 

(A) which is paid or incurred by an individual in the 
trade or business of such individual (other than as an em-
ployee) of being a writer, photographer, or artist, and 

(B) which, without regard to this section, would be al-
lowable as a deduction for the taxable year. 

Such term does not include any expense related to printing, 
photographic plates, motion picture films, video tapes, or simi-
lar items. 

(3) DEFINITIONS.—For purposes of this subsection— 
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(A) WRITER.—The term ‘‘writer’’ means any individual if 
the personal efforts of such individual create (or may rea-
sonably be expected to create) a literary manuscript, musi-
cal composition (including any accompanying words), or 
dance score. 

(B) PHOTOGRAPHER.—The term ‘‘photographer’’ means 
any individual if the personal efforts of such individual 
create (or may reasonably be expected to create) a photo-
graph or photographic negative or transparency. 

(C) ARTIST.— 
(i) IN GENERAL.—The term ‘‘artist’’ means any indi-

vidual if the personal efforts of such individual create 
(or may reasonably be expected to create) a picture, 
painting, sculpture, statue, etching, drawing, cartoon, 
graphic design, or original print edition. 

(ii) CRITERIA.—In determining whether any expense 
is paid or incurred in the trade or business of being an 
artist, the following criteria shall be taken into ac-
count: 

(I) The originality and uniqueness of the item 
created (or to be created). 

(II) The predominance of aesthetic value over 
utilitarian value of the item created (or to be cre-
ated). 

(D) TREATMENT OF CERTAIN CORPORATIONS.— 
(i) IN GENERAL.—If— 

(I) substantially all of the stock of a corporation 
is owned by a qualified employee-owner and mem-
bers of his family (as defined in section 267(c)(4)), 
and 

(II) the principal activity of such corporation is 
performance of personal services directly related 
to the activities of the qualified employee-owner 
and such services are substantially performed by 
the qualified employee-owner, 

this subsection shall apply to any expense of such corpora-
tion which directly relates to the activities of such em-
ployee-owner in the same manner as if such expense were 
incurred by such employee-owner. 

(ii) QUALIFIED EMPLOYEE-OWNER.—For purposes of 
this subparagraph, the term ‘‘qualified employee- 
owner’’ means any individual who is an employee- 
owner of the corporation (as defined in section 
269A(b)(2)) and who is a writer, photographer, or art-
ist. 

(i) EXEMPTION FOR CERTAIN SMALL BUSINESSES.— 
(1) IN GENERAL.—In the case of any taxpayer (other than a 

tax shelter prohibited from using the cash receipts and dis-
bursements method of accounting under section 448(a)(3)) 
which meets the gross receipts test of section 448(c) for any 
taxable year, this section shall not apply with respect to such 
taxpayer for such taxable year. 

(2) APPLICATION OF GROSS RECEIPTS TEST TO INDIVIDUALS, 
ETC..—In the case of any taxpayer which is not a corporation 
or a partnership, the gross receipts test of section 448(c) shall 
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be applied in the same manner as if each trade or business of 
such taxpayer were a corporation or partnership. 

(3) COORDINATION WITH SECTION 481.—Any change in method 
of accounting made pursuant to this subsection shall be treated 
for purposes of section 481 as initiated by the taxpayer and 
made with the consent of the Secretary. 

(j) REGULATIONS.—The Secretary shall prescribe such regulations 
as may be necessary or appropriate to carry out the purposes of 
this section, including— 

(1) regulations to prevent the use of related parties, pass- 
thru entities, or intermediaries to avoid the application of this 
section, and 

(2) regulations providing for simplified procedures for the ap-
plication of this section in the case of property described in 
subsection (b)(2). 

* * * * * * * 
SEC. 280C. CERTAIN EXPENSES FOR WHICH CREDITS ARE ALLOW-

ABLE. 
(a) RULE FOR EMPLOYMENT CREDITS.—No deduction shall be al-

lowed for that portion of the wages or salaries paid or incurred for 
the taxable year which is equal to the sum of the credits deter-
mined for the taxable year under sections 45A(a), 45P(a), 45S(a), 
51(a), and 1396(a). In the case of a corporation which is a member 
of a controlled group of corporations (within the meaning of section 
52(a)) or a trade or business which is treated as being under com-
mon control with other trades or businesses (within the meaning 
of section 52(b)), this subsection shall be applied under rules pre-
scribed by the Secretary similar to the rules applicable under sub-
sections (a) and (b) of section 52. 

(b) CREDIT FOR QUALIFIED CLINICAL TESTING EXPENSES FOR CER-
TAIN DRUGS.— 

(1) IN GENERAL.—No deduction shall be allowed for that por-
tion of the qualified clinical testing expenses (as defined in sec-
tion 45C(b)) otherwise allowable as a deduction for the taxable 
year which is equal to the amount of the credit allowable for 
the taxable year under section 45C (determined without regard 
to section 38(c)). 

(2) SIMILAR RULE WHERE TAXPAYER CAPITALIZES RATHER THAN 
DEDUCTS EXPENSES.—If— 

(A) the amount of the credit allowable for the taxable 
year under section 45C (determined without regard to sec-
tion 38(c)), exceeds 

(B) the amount allowable as a deduction for the taxable 
year for qualified clinical testing expenses (determined 
without regard to paragraph (1)), 

the amount chargeable to capital account for the taxable year 
for such expenses shall be reduced by the amount of such ex-
cess. 

(3) ELECTION OF REDUCED CREDIT.— 
(A) IN GENERAL.—In the case of any taxable year for 

which an election is made under this paragraph— 
(i) paragraphs (1) and (2) shall not apply, and 
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(ii) the amount of the credit under section 45C(a) 
shall be the amount determined under subparagraph 
(B). 

(B) AMOUNT OF REDUCED CREDIT.—The amount of credit 
determined under this subparagraph for any taxable year 
shall be the amount equal to the excess of— 

(i) the amount of credit determined under section 
45C(a) without regard to this paragraph, over 

(ii) the product of— 
(I) the amount described in clause (i), and 
(II) the maximum rate of tax under section 

11(b). 
(C) ELECTION.—An election under this paragraph for any 

taxable year shall be made not later than the time for fil-
ing the return of tax for such year (including extensions), 
shall be made on such return, and shall be made in such 
manner as the Secretary shall prescribe. Such an election, 
once made, shall be irrevocable. 

(4) CONTROLLED GROUPS.—In the case of a corporation which 
is a member of a controlled group of corporations (within the 
meaning of section 41(f)(5)) or a trade or business which is 
treated as being under common control with other trades or 
business (within the meaning of section 41(f)(1)(B)), this sub-
section shall be applied under rules prescribed by the Sec-
retary similar to the rules applicable under subparagraphs (A) 
and (B) of section 41(f)(1). 

(c) CREDIT FOR INCREASING RESEARCH ACTIVITIES.— 
ø(1) IN GENERAL.—If— 

ø(A) the amount of the credit determined for the taxable 
year under section 41(a)(1), exceeds 

ø(B) the amount allowable as a deduction for such tax-
able year for qualified research expenses or basic research 
expenses, 

the amount chargeable to capital account for the taxable year 
for such expenses shall be reduced by the amount of such ex-
cess.¿ 

(1) IN GENERAL.—The domestic research or experimental ex-
penditures otherwise taken into account under section 174 or 
174A (as the case may be) shall be reduced by the amount of 
the credit allowed under section 41(a). 

(2) ELECTION OF REDUCED CREDIT.— 
(A) IN GENERAL.—In the case of any taxable year for 

which an election is made under this paragraph— 
(i) paragraph (1) shall not apply, and 
(ii) the amount of the credit under section 41(a) 

shall be the amount determined under subparagraph 
(B). 

(B) AMOUNT OF REDUCED CREDIT.—The amount of credit 
determined under this subparagraph for any taxable year 
shall be the amount equal to the excess of— 

(i) the amount of credit determined under section 
41(a) without regard to this paragraph, over 

(ii) the product of— 
(I) the amount described in clause (i), and 
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(II) the maximum rate of tax under section 
11(b). 

(C) ELECTION.—An election under this paragraph for any 
taxable year shall be made not later than the time for fil-
ing the return of tax for such year (including extensions), 
shall be made on such return, and shall be made in such 
manner as the Secretary may prescribe. Such an election, 
once made, shall be irrevocable. 

(3) CONTROLLED GROUPS.—Paragraph (3) of subsection (b) 
shall apply for purposes of this subsection. 

(d) CREDIT FOR LOW SULFUR DIESEL FUEL PRODUCTION.—The de-
ductions otherwise allowed under this chapter for the taxable year 
shall be reduced by the amount of the credit determined for the 
taxable year under section 45H(a). 

(e) MINE RESCUE TEAM TRAINING CREDIT.—No deduction shall be 
allowed for that portion of the expenses otherwise allowable as a 
deduction for the taxable year which is equal to the amount of the 
credit determined for the taxable year under section 45N(a). 

(f) CREDIT FOR SECURITY OF AGRICULTURAL CHEMICALS.—No de-
duction shall be allowed for that portion of the expenses otherwise 
allowable as a deduction taken into account in determining the 
credit under section 45O for the taxable year which is equal to the 
amount of the credit determined for such taxable year under sec-
tion 45O(a). 

(g) CREDIT FOR HEALTH INSURANCE PREMIUMS.—No deduction 
shall be allowed for the portion of the premiums paid by the tax-
payer for coverage of 1 or more individuals under a qualified health 
plan which is equal to the amount of the credit determined for the 
taxable year under section 36B(a) with respect to such premiums. 

(h) CREDIT FOR EMPLOYEE HEALTH INSURANCE EXPENSES OF 
SMALL EMPLOYERS.—No deduction shall be allowed for that portion 
of the premiums for qualified health plans (as defined in section 
1301(a) of the Patient Protection and Affordable Care Act), or for 
health insurance coverage in the case of taxable years beginning in 
2010, 2011, 2012, or 2013, paid by an employer which is equal to 
the amount of the credit determined under section 45R(a) with re-
spect to the premiums. 

* * * * * * * 

Subchapter G—CORPORATIONS USED TO 
AVOID INCOME TAX ON SHAREHOLDERS 

* * * * * * * 

PART II—PERSONAL HOLDING COMPANIES 

* * * * * * * 
SEC. 543. PERSONAL HOLDING COMPANY INCOME 

(a) GENERAL RULE.—For purposes of this subtitle, the term ‘‘per-
sonal holding company income’’ means the portion of the adjusted 
ordinary gross income which consists of: 

(1) DIVIDENDS, ETC..—Dividends, interest, royalties (other 
than mineral, oil, or gas royalties or copyright royalties), and 
annuities. This paragraph shall not apply to— 
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(A) interest constituting rent (as defined in subsection 
(b)(3)), 

(B) interest on amounts set aside in a reserve fund 
under chapter 533 or 535 of title 46, United States Code, 

(C) dividends received by a United States shareholder 
(as defined in section 951(b)) from a controlled foreign cor-
poration (as defined in section 957(a)), 

(D) active business computer software royalties (within 
the meaning of subsection (d)), and 

(E) interest received by a broker or dealer (within the 
meaning of section 3(a)(4) or (5) of the Securities and Ex-
change Act of 1934) in connection with— 

(i) any securities or money market instruments held 
as property described in section 1221(a)(1), 

(ii) margin accounts, or 
(iii) any financing for a customer secured by securi-

ties or money market instruments. 
(2) RENTS.—The adjusted income from rents; except that 

such adjusted income shall not be included if— 
(A) such adjusted income constitutes 50 percent or more 

of the adjusted ordinary gross income, and 
(B) the sum of— 

(i) the dividends paid during the taxable year (deter-
mined under section 562), 

(ii) the dividends considered as paid on the last day 
of the taxable year under section 563(c) (as limited by 
the second sentence of section 563(b)), and 

(iii) the consent dividends for the taxable year (de-
termined under section 565), 

equals or exceeds the amount, if any, by which the personal 
holding company income for the taxable year (computed with-
out regard to this paragraph and paragraph (6), and computed 
by including as personal holding company income copyright 
royalties and the adjusted income from mineral, oil, and gas 
royalties) exceeds 10 percent of the ordinary gross income. 

(3) MINERAL, OIL, AND GAS ROYALTIES.—The adjusted income 
from mineral, oil, and gas royalties; except that such adjusted 
income shall not be included if— 

(A) such adjusted income constitutes 50 percent or more 
of the adjusted ordinary gross income, 

(B) the personal holding company income for the taxable 
year (computed without regard to this paragraph, and 
computed by including as personal holding company in-
come copyright royalties and the adjusted income from 
rents) is not more than 10 percent of the ordinary gross in-
come, and 

(C) the sum of the deductions which are allowable under 
section 162 (relating to trade or business expenses) other 
than— 

(i) deductions for compensation for personal services 
rendered by the shareholders, and 

(ii) deductions which are specifically allowable under 
sections other than section 162, 

equals or exceeds 15 percent of the adjusted ordinary gross 
income. 
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(4) COPYRIGHT ROYALTIES.—Copyright royalties; except that 
copyright royalties shall not be included if— 

(A) such royalties (exclusive of royalties received for the 
use of, or right to use, copyrights or interests in copyrights 
on works created in whole, or in part, by any shareholder) 
constitute 50 percent or more of the ordinary gross income, 

(B) the personal holding company income for the taxable 
year computed— 

(i) without regard to copyright royalties, other than 
royalties received for the use of, or right to use, copy-
rights or interests in copyrights in works created in 
whole, or in part, by any shareholder owning more 
than 10 percent of the total outstanding capital stock 
of the corporation, 

(ii) without regard to dividends from any corporation 
in which the taxpayer owns at least 50 percent of all 
classes of stock entitled to vote and at least 50 percent 
of the total value of all classes of stock and which cor-
poration meets the requirements of this subparagraph 
and subparagraphs (A) and (C), and 

(iii) by including as personal holding company in-
come the adjusted income from rents and the adjusted 
income from mineral, oil, and gas royalties, 

is not more than 10 percent of the ordinary gross income, 
and 

(C) the sum of the deductions which are properly allo-
cable to such royalties and which are allowable under sec-
tion 162, other than— 

(i) deductions for compensation for personal services 
rendered by the shareholders, 

(ii) deductions for royalties paid or accrued, and 
(iii) deductions which are specifically allowable 

under sections other than section 162, 
equals or exceeds 25 percent of the amount by which the 
ordinary gross income exceeds the sum of the royalties 
paid or accrued and the amounts allowable as deductions 
under section 167 (relating to depreciation) with respect to 
copyright royalties. 

For purposes of this subsection, the term ‘‘copyright royalties’’ 
means compensation, however designated, for the use of, or the 
right to use, copyrights in works protected by copyright issued 
under title 17 of the United States Code and to which copy-
right protection is also extended by the laws of any country 
other than the United States of America by virtue of any inter-
national treaty, convention, or agreement, or interests in any 
such copyrighted works, and includes payments from any per-
son for performing rights in any such copyrighted work and 
payments (other than produced film rents as defined in para-
graph (5)(B)) received for the use of, or right to use, films. For 
purposes of this paragraph, the term ‘‘shareholder’’ shall in-
clude any person who owns stock within the meaning of section 
544. This paragraph shall not apply to active business com-
puter software royalties. 

(5) PRODUCED FILM RENTS.— 
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(A) Produced film rents; except that such rents shall not 
be included if such rents constitute 50 percent or more of 
the ordinary gross income. 

(B) For purposes of this section, the term ‘‘produced film 
rents’’ means payments received with respect to an inter-
est in a film for the use of, or right to use, such film, but 
only to the extent that such interest was acquired before 
substantial completion of production of such film. In the 
case of a producer who actively participates in the produc-
tion of the film, such term includes an interest in the pro-
ceeds or profits from the film, but only to the extent such 
interest is attributable to such active participation. 

(6) USE OF CORPORATE PROPERTY BY SHAREHOLDER.— 
(A) Amounts received as compensation (however des-

ignated and from whomever received) for the use of, or the 
right to use, tangible property of the corporation in any 
case where, at any time during the taxable year, 25 per-
cent or more in value of the outstanding stock of the cor-
poration is owned, directly or indirectly, by or for an indi-
vidual entitled to the use of the property (whether such 
right is obtained directly from the corporation or by means 
of a sublease or other arrangement). 

(B) Subparagraph (A) shall apply only to a corporation 
which has personal holding company income in excess of 
10 percent of its ordinary gross income. 

(C) For purposes of the limitation in subparagraph (B), 
personal holding company income shall be computed— 

(i) without regard to subparagraph (A) or paragraph 
(2), 

(ii) by excluding amounts received as compensation 
for the use of (or right to use) intangible property 
(other than mineral, oil, or gas royalties or copyright 
royalties) if a substantial part of the tangible property 
used in connection with such intangible property is 
owned by the corporation and all such tangible and in-
tangible property is used in the active conduct of a 
trade or business by an individual or individuals de-
scribed in subparagraph (A), and 

(iii) by including copyright royalties and adjusted in-
come from mineral, oil, and gas royalties. 

(7) PERSONAL SERVICE CONTRACTS.— 
(A) Amounts received under a contract under which the 

corporation is to furnish personal services; if some person 
other than the corporation has the right to designate (by 
name or by description) the individual who is to perform 
the services, or if the individual who is to perform the 
services is designated (by name or by description) in the 
contract; and 

(B) amounts received from the sale or other disposition 
of such a contract. 

This paragraph shall apply with respect to amounts received 
for services under a particular contract only if at some time 
during the taxable year 25 percent or more in value of the out-
standing stock of the corporation is owned, directly or indi-
rectly, by or for the individual who has performed, is to per-
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form, or may be designated (by name or by description) as the 
one to perform, such services. 

(8) ESTATES AND TRUSTS.—Amounts includible in computing 
the taxable income of the corporation under part I of sub-
chapter J (sec. 641 and following, relating to estates, trusts, 
and beneficiaries). 

(b) DEFINITIONS.—For purposes of this part— 
(1) ORDINARY GROSS INCOME.—The term ‘‘ordinary gross in-

come’’ means the gross income determined by excluding— 
(A) all gains from the sale or other disposition of capital 

assets, and 
(B) all gains (other than those referred to in subpara-

graph (A)) from the sale or other disposition of property 
described in section 1231(b). 

(2) ADJUSTED ORDINARY GROSS INCOME.—The term ‘‘adjusted 
ordinary gross income’’ means the ordinary gross income ad-
justed as follows: 

(A) RENTS.—From the gross income from rents (as de-
fined in the second sentence of paragraph (3) of this sub-
section) subtract the amount allowable as deductions for— 

(i) exhaustion, wear and tear, obsolescence, and am-
ortization of property other than tangible personal 
property which is not customarily retained by any one 
lessee for more than three years, 

(ii) property taxes, 
(iii) interest, and 
(iv) rent, 

to the extent allocable, under regulations prescribed by the 
Secretary, to such gross income from rents. The amount 
subtracted under this subparagraph shall not exceed such 
gross income from rents. 

(B) MINERAL ROYALTIES, ETC..—From the gross income 
from mineral, oil, and gas royalties described in paragraph 
(4), and from the gross income from working interests in 
an oil or gas well, subtract the amount allowable as deduc-
tions for— 

(i) exhaustion, wear and tear, obsolescence, amorti-
zation, and depletion, 

(ii) property and severance taxes, 
(iii) interest, and 
(iv) rent, 

to the extent allocable, under regulations prescribed by the 
Secretary, to such gross income from royalties or such 
gross income from working interests in oil or gas wells. 
The amount subtracted under this subparagraph with re-
spect to royalties shall not exceed the gross income from 
such royalties, and the amount subtracted under this sub-
paragraph with respect to working interests shall not ex-
ceed the gross income from such working interests. 

(C) INTEREST.—There shall be excluded— 
(i) interest received on a direct obligation of the 

United States held for sale to customers in the ordi-
nary course of trade or business by a regular dealer 
who is making a primary market in such obligations, 
and 
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(ii) interest on a condemnation award, a judgment, 
and a tax refund. 

(D) CERTAIN EXCLUDED RENTS.—From the gross income 
consisting of compensation described in subparagraph (D) 
of paragraph (3) subtract the amount allowable as deduc-
tions for the items described in clauses (i), (ii), (iii), and 
(iv) of subparagraph (A) to the extent allocable, under reg-
ulations prescribed by the Secretary, to such gross income. 
The amount subtracted under this subparagraph shall not 
exceed such gross income. 

(3) ADJUSTED INCOME FROM RENTS.—The term ‘‘adjusted in-
come from rents’’ means the gross income from rents, reduced 
by the amount subtracted under paragraph (2)(A) of this sub-
section. For purposes of the preceding sentence, the term 
‘‘rents’’ means compensation, however designated, for the use 
of, or right to use, property, and the interest on debts owed to 
the corporation, to the extent such debts represent the price for 
which real property held primarily for sale to customers in the 
ordinary course of its trade or business was sold or exchanged 
by the corporation; but such term does not include— 

(A) amounts constituting personal holding company in-
come under subsection (a)(6), 

(B) copyright royalties (as defined in subsection (a)(4)), 
(C) produced film rents (as defined in subsection 

(a)(5)(B)), 
(D) compensation, however designated, for the use of, or 

the right to use, any tangible personal property manufac-
tured or produced by the taxpayer, if during the taxable 
year the taxpayer is engaged in substantial manufacturing 
or production of tangible personal property of the same 
type, or 

(E) active business computer software royalties (as de-
fined in subsection (d)). 

(4) ADJUSTED INCOME FROM MINERAL, OIL, AND GAS ROYAL-
TIES.—The term ‘‘adjusted income from mineral, oil, and gas 
royalties’’ means the gross income from mineral, oil, and gas 
royalties (including production payments and overriding royal-
ties), reduced by the amount subtracted under paragraph 
(2)(B) of this subsection in respect of such royalties. 

(c) GROSS INCOME OF INSURANCE COMPANIES OTHER THAN LIFE IN-
SURANCE COMPANIES.—In the case of an insurance company other 
than a life insurance company, the term ‘‘gross income’’ as used in 
this part means the gross income, as defined in section 832(b)(1), 
increased by the amount of losses incurred, as defined in section 
832(b)(5), and the amount of expenses incurred, as defined in sec-
tion 832(b)(6), and decreased by the amount deductible under sec-
tion 832(c)(7) (relating to tax-free interest). 

(d) ACTIVE BUSINESS COMPUTER SOFTWARE ROYALTIES.— 
(1) IN GENERAL.—For purposes of this section, the term ‘‘ac-

tive business computer software royalties’’ means any royal-
ties— 

(A) received by any corporation during the taxable year 
in connection with the licensing of computer software, and 

(B) with respect to which the requirements of para-
graphs (2), (3), (4), and (5) are met. 
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(2) ROYALTIES MUST BE RECEIVED BY CORPORATION ACTIVELY 
ENGAGED IN COMPUTER SOFTWARE BUSINESS.—The require-
ments of this paragraph are met if the royalties described in 
paragraph (1)— 

(A) are received by a corporation engaged in the active 
conduct of the trade or business of developing, manufac-
turing, or producing computer software, and 

(B) are attributable to computer software which— 
(i) is developed, manufactured, or produced by such 

corporation (or its predecessor) in connection with the 
trade or business described in subparagraph (A), or 

(ii) is directly related to such trade or business. 
(3) ROYALTIES MUST CONSTITUTE AT LEAST 50 PERCENT OF IN-

COME.—The requirements of this paragraph are met if the roy-
alties described in paragraph (1) constitute at least 50 percent 
of the ordinary gross income of the corporation for the taxable 
year. 

(4) DEDUCTIONS UNDER SECTIONS 162 AND 174 RELATING TO 
ROYALTIES MUST EQUAL OR EXCEED 25 PERCENT OF ORDINARY 
GROSS INCOME.— 

(A) IN GENERAL.—The requirements of this paragraph 
are met if— 

(i) the sum of the deductions allowable to the cor-
poration under sections 162, 174, 174A, and 195 for 
the taxable year which are properly allocable to the 
trade or business described in paragraph (2) equals or 
exceeds 25 percent of the ordinary gross income of 
such corporation for such taxable year, or 

(ii) the average of such deductions for the 5-taxable 
year period ending with such taxable year equals or 
exceeds 25 percent of the average ordinary gross in-
come of such corporation for such period. 

If a corporation has not been in existence during the 5-tax-
able year period described in clause (ii), then the period of 
existence of such corporation shall be substituted for such 
5-taxable year period. 

(B) DEDUCTIONS ALLOWABLE UNDER SECTION 162.—For 
purposes of subparagraph (A), a deduction shall not be 
treated as allowable under section 162 if it is specifically 
allowable under another section. 

(C) LIMITATION ON ALLOWABLE DEDUCTIONS.—For pur-
poses of subparagraph (A), no deduction shall be taken 
into account with respect to compensation for personal 
services rendered by the 5 individual shareholders holding 
the largest percentage (by value) of the outstanding stock 
of the corporation. For purposes of the preceding sen-
tence— 

(i) individuals holding less than 5 percent (by value) 
of the stock of such corporation shall not be taken into 
account, and 

(ii) stock deemed to be owned by a shareholder sole-
ly by attribution from a partner under section 
544(a)(2) shall be disregarded. 
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(5) DIVIDENDS MUST EQUAL OR EXCEED EXCESS OF PERSONAL 
HOLDING COMPANY INCOME OVER 10 PERCENT OF ORDINARY 
GROSS INCOME.— 

(A) IN GENERAL.—The requirements of this paragraph 
are met if the sum of— 

(i) the dividends paid during the taxable year (deter-
mined under section 562), 

(ii) the dividends considered as paid on the last day 
of the taxable year under section 563(c) (as limited by 
the second sentence of section 563(b)), and 

(iii) the consent dividends for the taxable year (de-
termined under section 565), 

equals or exceeds the amount, if any, by which the per-
sonal holding company income for the taxable year exceeds 
10 percent of the ordinary gross income of such corporation 
for such taxable year. 

(B) COMPUTATION OF PERSONAL HOLDING COMPANY IN-
COME.—For purposes of this paragraph, personal holding 
company income shall be computed— 

(i) without regard to amounts described in sub-
section (a)(1)(C), 

(ii) without regard to interest income during any 
taxable year— 

(I) which is in the 5-taxable year period begin-
ning with the later of the 1st taxable year of the 
corporation or the 1st taxable year in which the 
corporation conducted the trade or business de-
scribed in paragraph (2)(A), and 

(II) during which the corporation meets the re-
quirements of paragraphs (2), (3), and (4), and 

(iii) by including adjusted income from rents and ad-
justed income from mineral, oil, and gas royalties 
(within the meaning of paragraphs (2) and (3) of sub-
section (a)). 

(6) SPECIAL RULES FOR AFFILIATED GROUP MEMBERS.— 
(A) IN GENERAL.—In any case in which— 

(i) the taxpayer receives royalties in connection with 
the licensing of computer software, and 

(ii) another corporation which is a member of the 
same affiliated group as the taxpayer meets the re-
quirements of paragraphs (2), (3), (4), and (5) with re-
spect to such computer software, 

the taxpayer shall be treated as having met such require-
ments. 

(B) AFFILIATED GROUP.—For purposes of this paragraph, 
the term ‘‘affiliated group’’ has the meaning given such 
term by section 1504(a). 

* * * * * * * 

Subchapter N—TAX BASED ON INCOME FROM 
SOURCES WITHIN OR WITHOUT THE UNITED 
STATES 

* * * * * * * 
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PART I—SOURCE RULES AND OTHER GENERAL RULES 
RELATING TO FOREIGN INCOME 

* * * * * * * 
SEC. 864. DEFINITIONS AND SPECIAL RULES. 

(a) PRODUCED.—For purposes of this part, the term ‘‘produced’’ 
includes created, fabricated, manufactured, extracted, processed, 
cured, or aged. 

(b) TRADE OR BUSINESS WITHIN THE UNITED STATES.—For pur-
poses of this part, part II, and chapter 3, the term ‘‘trade or busi-
ness within the United States’’ includes the performance of per-
sonal services within the United States at any time within the tax-
able year, but does not include— 

(1) PERFORMANCE OF PERSONAL SERVICES FOR FOREIGN EM-
PLOYER.—The performance of personal services— 

(A) for a nonresident alien individual, foreign partner-
ship, or foreign corporation, not engaged in trade or busi-
ness within the United States, or 

(B) for an office or place of business maintained in a for-
eign country or in a possession of the United States by an 
individual who is a citizen or resident of the United States 
or by a domestic partnership or a domestic corporation, 

by a nonresident alien individual temporarily present in the 
United States for a period or periods not exceeding a total of 
90 days during the taxable year and whose compensation for 
such services does not exceed in the aggregate $3,000. 

(2) TRADING IN SECURITIES OR COMMODITIES.— 
(A) STOCKS AND SECURITIES.— 

(i) IN GENERAL.—Trading in stocks or securities 
through a resident broker, commission agent, custo-
dian, or other independent agent. 

(ii) TRADING FOR TAXPAYER’S OWN ACCOUNT.—Trad-
ing in stocks or securities for the taxpayer’s own ac-
count, whether by the taxpayer or his employees or 
through a resident broker, commission agent, custo-
dian, or other agent, and whether or not any such em-
ployee or agent has discretionary authority to make 
decisions in effecting the transactions. This clause 
shall not apply in the case of a dealer in stocks or se-
curities. 

(B) COMMODITIES.— 
(i) IN GENERAL.—Trading in commodities through a 

resident broker, commission agent, custodian, or other 
independent agent. 

(ii) TRADING FOR TAXPAYER’S OWN ACCOUNT.—Trad-
ing in commodities for the taxpayer’s own account, 
whether by the taxpayer or his employees or through 
a resident broker, commission agent, custodian, or 
other agent, and whether or not any such employee or 
agent has discretionary authority to make decisions in 
effecting the transactions. This clause shall not apply 
in the case of a dealer in commodities. 

(iii) LIMITATION.—Clauses (i) and (ii) shall apply 
only if the commodities are of a kind customarily dealt 
in on an organized commodity exchange and if the 
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transaction is of a kind customarily consummated at 
such place. 

(C) LIMITATION.—Subparagraphs (A)(i) and (B)(i) shall 
apply only if, at no time during the taxable year, the tax-
payer has an office or other fixed place of business in the 
United States through which or by the direction of which 
the transactions in stocks or securities, or in commodities, 
as the case may be, are effected. 

(c) EFFECTIVELY CONNECTED INCOME, ETC..— 
(1) GENERAL RULE.—For purposes of this title— 

(A) In the case of a nonresident alien individual or a for-
eign corporation engaged in trade or business within the 
United States during the taxable year, the rules set forth 
in paragraphs (2), (3), (4), (6), (7), and (8) shall apply in 
determining the income, gain, or loss which shall be treat-
ed as effectively connected with the conduct of a trade or 
business within the United States. 

(B) Except as provided in paragraph (6) (7), or (8) or in 
section 871(d) or sections 882(d) and (e), in the case of a 
nonresident alien individual or a foreign corporation not 
engaged in trade or business within the United States dur-
ing the taxable year, no income, gain, or loss shall be 
treated as effectively connected with the conduct of a trade 
or business within the United States. 

(2) PERIODICAL, ETC., INCOME FROM SOURCES WITHIN UNITED 
STATES—FACTORS.—In determining whether income from 
sources within the United States of the types described in sec-
tion 871(a)(1), section 871(h), section 881(a), or section 881(c), 
or whether gain or loss from sources within the United States 
from the sale or exchange of capital assets, is effectively con-
nected with the conduct of a trade or business within the 
United States, the factors taken into account shall include 
whether— 

(A) the income, gain, or loss is derived from assets used 
in or held for use in the conduct of such trade or business, 
or 

(B) the activities of such trade or business were a mate-
rial factor in the realization of the income, gain, or loss. 

In determining whether an asset is used in or held for use in 
the conduct of such trade or business or whether the activities 
of such trade or business were a material factor in realizing an 
item of income, gain, or loss, due regard shall be given to 
whether or not such asset or such income, gain, or loss was ac-
counted for through such trade or business. 

(3) OTHER INCOME FROM SOURCES WITHIN UNITED STATES.— 
All income, gain, or loss from sources within the United States 
(other than income, gain, or loss to which paragraph (2) ap-
plies) shall be treated as effectively connected with the conduct 
of a trade or business within the United States. 

(4) INCOME FROM SOURCES WITHOUT UNITED STATES.—(A) 
Except as provided in subparagraphs (B) and (C), no income, 
gain, or loss from sources without the United States shall be 
treated as effectively connected with the conduct of a trade or 
business within the United States. 
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(B) Income, gain, or loss from sources without the United 
States shall be treated as effectively connected with the con-
duct of a trade or business within the United States by a non-
resident alien individual or a foreign corporation if such person 
has an office or other fixed place of business within the United 
States to which such income, gain, or loss is attributable and 
such income, gain, or loss— 

(i) consists of rents or royalties for the use of or for the 
privilege of using intangible property described in section 
862(a)(4) derived in the active conduct of such trade or 
business; 

(ii) consists of dividends, interest, or amounts received 
for the provision of guarantees of indebtedness, and either 
is derived in the active conduct of a banking, financing, or 
similar business within the United States or is received by 
a corporation the principal business of which is trading in 
stocks or securities for its own account; or 

(iii) is derived from the sale or exchange (outside the 
United States) through such office or other fixed place of 
business of personal property described in section 
1221(a)(1), except that this clause shall not apply if the 
property is sold or exchanged for use, consumption, or dis-
position outside the United States and an office or other 
fixed place of business of the taxpayer in a foreign country 
participated materially in such sale. 

Any income or gain which is equivalent to any item of income or 
gain described in clause (i), (ii), or (iii) shall be treated in the same 
manner as such item for purposes of this subparagraph. 

(C) In the case of a foreign corporation taxable under part 
I or part II of subchapter L, any income from sources without 
the United States which is attributable to its United States 
business shall be treated as effectively connected with the con-
duct of a trade or business within the United States. 

(D) No income from sources without the United States shall 
be treated as effectively connected with the conduct of a trade 
or business within the United States if it either— 

(i) consists of dividends, interest, or royalties paid by a 
foreign corporation in which the taxpayer owns (within the 
meaning of section 958(a)), or is considered as owning (by 
applying the ownership rules of section 958(b)), more than 
50 percent of the total combined voting power of all classes 
of stock entitled to vote, or 

(ii) is subpart F income within the meaning of section 
952(a). 

(5) RULES FOR APPLICATION OF PARAGRAPH (4)(B).—For pur-
poses of subparagraph (B) of paragraph (4)— 

(A) in determining whether a nonresident alien indi-
vidual or a foreign corporation has an office or other fixed 
place of business, an office or other fixed place of business 
of an agent shall be disregarded unless such agent (i) has 
the authority to negotiate and conclude contracts in the 
name of the nonresident alien individual or foreign cor-
poration and regularly exercises that authority or has a 
stock of merchandise from which he regularly fills orders 
on behalf of such individual or foreign corporation, and (ii) 
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is not a general commission agent, broker, or other agent 
of independent status acting in the ordinary course of his 
business, 

(B) income, gain, or loss shall not be considered as at-
tributable to an office or other fixed place of business with-
in the United States unless such office or fixed place of 
business is a material factor in the production of such in-
come, gain, or loss and such office or fixed place of busi-
ness regularly carries on activities of the type from which 
such income, gain, or loss is derived, and 

(C) the income, gain, or loss which shall be attributable 
to an office or other fixed place of business within the 
United States shall be the income, gain, or loss property 
allocable thereto, but, in the case of a sale or exchange de-
scribed in clause (iii) of such subparagraph, the income 
which shall be treated as attributable to an office or other 
fixed place of business within the United States shall not 
exceed the income which would be derived from sources 
within the United States if the sale or exchange were 
made in the United States. 

(6) TREATMENT OF CERTAIN DEFERRED PAYMENTS, ETC..—For 
purposes of this title, in the case of any income or gain of a 
nonresident alien individual or a foreign corporation which— 

(A) is taken into account for any taxable year, but 
(B) is attributable to a sale or exchange of property or 

the performance of services (or any other transaction) in 
any other taxable year, 

the determination of whether such income or gain is taxable 
under section 871(b) or 882 (as the case may be) shall be made 
as if such income or gain were taken into account in such other 
taxable year and without regard to the requirement that the 
taxpayer be engaged in a trade or business within the United 
States during the taxable year referred to in subparagraph (A). 

(7) TREATMENT OF CERTAIN PROPERTY TRANSACTIONS.—For 
purposes of this title, if— 

(A) any property ceases to be used or held for use in con-
nection with the conduct of a trade or business within the 
United States, and 

(B) such property is disposed of within 10 years after 
such cessation, 

the determination of whether any income or gain attributable 
to such disposition is taxable under section 871(b) or 882 (as 
the case may be) shall be made as if such sale or exchange oc-
curred immediately before such cessation and without regard 
to the requirement that the taxpayer be engaged in a trade or 
business within the United States during the taxable year for 
which such income or gain is taken into account. 

(8) GAIN OR LOSS OF FOREIGN PERSONS FROM SALE OR EX-
CHANGE OF CERTAIN PARTNERSHIP INTERESTS.— 

(A) IN GENERAL.—Notwithstanding any other provision 
of this subtitle, if a nonresident alien individual or foreign 
corporation owns, directly or indirectly, an interest in a 
partnership which is engaged in any trade or business 
within the United States, gain or loss on the sale or ex-
change of all (or any portion of) such interest shall be 
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treated as effectively connected with the conduct of such 
trade or business to the extent such gain or loss does not 
exceed the amount determined under subparagraph (B). 

(B) AMOUNT TREATED AS EFFECTIVELY CONNECTED.—The 
amount determined under this subparagraph with respect 
to any partnership interest sold or exchanged— 

(i) in the case of any gain on the sale or exchange 
of the partnership interest, is— 

(I) the portion of the partner’s distributive share 
of the amount of gain which would have been ef-
fectively connected with the conduct of a trade or 
business within the United States if the partner-
ship had sold all of its assets at their fair market 
value as of the date of the sale or exchange of 
such interest, or 

(II) zero if no gain on such deemed sale would 
have been so effectively connected, and 

(ii) in the case of any loss on the sale or exchange 
of the partnership interest, is— 

(I) the portion of the partner’s distributive share 
of the amount of loss on the deemed sale described 
in clause (i)(I) which would have been so effec-
tively connected, or 

(II) zero if no loss on such deemed sale would be 
have been so effectively connected. 

For purposes of this subparagraph, a partner’s distributive 
share of gain or loss on the deemed sale shall be deter-
mined in the same manner as such partner’s distributive 
share of the non-separately stated taxable income or loss 
of such partnership. 

(C) COORDINATION WITH UNITED STATES REAL PROPERTY 
INTERESTS.—If a partnership described in subparagraph 
(A) holds any United States real property interest (as de-
fined in section 897(c)) at the time of the sale or exchange 
of the partnership interest, then the gain or loss treated 
as effectively connected income under subparagraph (A) 
shall be reduced by the amount so treated with respect to 
such United States real property interest under section 
897. 

(D) SALE OR EXCHANGE.—For purposes of this para-
graph, the term ‘‘sale or exchange’’ means any sale, ex-
change, or other disposition. 

(E) SECRETARIAL AUTHORITY.—The Secretary shall pre-
scribe such regulations or other guidance as the Secretary 
determines appropriate for the application of this para-
graph, including with respect to exchanges described in 
section 332, 351, 354, 355, 356, or 361. 

(d) TREATMENT OF RELATED PERSON FACTORING INCOME.— 
(1) IN GENERAL.—For purposes of the provisions set forth in 

paragraph (2), if any person acquires (directly or indirectly) a 
trade or service receivable from a related person, any income 
of such person from the trade or service receivable so acquired 
shall be treated as if it were interest on a loan to the obligor 
under the receivable. 
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(2) PROVISIONS TO WHICH PARAGRAPH (1) APPLIES.—The provi-
sions set forth in this paragraph are as follows: 

(A) Section 904 (relating to limitation on foreign tax 
credit). 

(B) Subpart F of part III of this subchapter (relating to 
controlled foreign corporations). 

(3) TRADE OR SERVICE RECEIVABLE.—For purposes of this 
subsection, the term ‘‘trade or service receivable’’ means any 
account receivable or evidence of indebtedness arising out of— 

(A) the disposition by a related person of property de-
scribed in section 1221(a)(1), or 

(B) the performance of services by a related person. 
(4) RELATED PERSON.—For purposes of this subsection, the 

term ‘‘related person’’ means— 
(A) any person who is a related person (within the 

meaning of section 267(b)), and 
(B) any United States shareholder (as defined in section 

951(b)) and any person who is a related person (within the 
meaning of section 267(b)) to such a shareholder. 

(5) CERTAIN PROVISIONS NOT TO APPLY.—The following provi-
sions shall not apply to any amount treated as interest under 
paragraph (1) or (6): 

(A) Section 904(d)(2)(B)(iii)(I) (relating to exceptions for 
export financing interest). 

(B) Subparagraph (A) of section 954(b)(3) (relating to ex-
ception where foreign base company income is less than 5 
percent or $1,000,000). 

(C) Subparagraph (B) of section 954(c)(2) (relating to cer-
tain export financing). 

(D) Clause (i) of section 954(c)(3)(A) (relating to certain 
income received from related persons). 

(6) SPECIAL RULE FOR CERTAIN INCOME FROM LOANS OF A 
CONTROLLED FOREIGN CORPORATION.—Any income of a con-
trolled foreign corporation (within the meaning of section 
957(a)) from a loan to a person for the purpose of financing— 

(A) the purchase of property described in section 
1221(a)(1) of a related person, or 

(B) the payment for the performance of services by a re-
lated person, 

shall be treated as interest described in paragraph (1). 
(7) EXCEPTION FOR CERTAIN RELATED PERSONS DOING BUSI-

NESS IN SAME FOREIGN COUNTRY.—Paragraph (1) shall not 
apply to any trade or service receivable acquired by any person 
from a related person if— 

(A) the person acquiring such receivable and such re-
lated person are created or organized under the laws of the 
same foreign country and such related person has a sub-
stantial part of its assets used in its trade or business lo-
cated in such same foreign country, and 

(B) such related person would not have derived any for-
eign base company income (as defined in section 954(a), 
determined without regard to section 954(b)(3)(A)), or any 
income effectively connected with the conduct of a trade or 
business within the United States, from such receivable if 
it had been collected by such related person. 
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(8) REGULATIONS.—The Secretary shall prescribe such regu-
lations as may be necessary to prevent the avoidance of the 
provisions of this subsection or section 956(c)(3). 

(e) RULES FOR ALLOCATING INTEREST, ETC..—For purposes of this 
subchapter— 

(1) TREATMENT OF AFFILIATED GROUPS.—The taxable income 
of each member of an affiliated group shall be determined by 
allocating and apportioning interest expense of each member 
as if all members of such group were a single corporation. 

(2) GROSS INCOME AND FAIR MARKET VALUE METHODS MAY 
NOT BE USED FOR INTEREST.—All allocations and apportion-
ments of interest expense shall be determined using the ad-
justed bases of assets rather than on the basis of the fair mar-
ket value of the assets or gross income. 

(3) TAX-EXEMPT ASSETS NOT TAKEN INTO ACCOUNT.—For pur-
poses of allocating and apportioning any deductible expense, 
any tax-exempt asset (and any income from such an asset) 
shall not be taken into account. A similar rule shall apply in 
the case of the portion of any dividend (other than a qualifying 
dividend as defined in section 243(b)) equal to the deduction al-
lowable under section 243 or 245(a) with respect to such divi-
dend and in the case of a like portion of any stock the divi-
dends on which would be so deductible and would not be quali-
fying dividends (as so defined). 

(4) BASIS OF STOCK IN NONAFFILIATED 10-PERCENT OWNED 
CORPORATIONS ADJUSTED FOR EARNINGS AND PROFITS 
CHANGES.— 

(A) IN GENERAL.—For purposes of allocating and appor-
tioning expenses on the basis of assets, the adjusted basis 
of any stock in a nonaffiliated 10-percent owned corpora-
tion shall be— 

(i) increased by the amount of the earnings and prof-
its of such corporation attributable to such stock and 
accumulated during the period the taxpayer held such 
stock, or 

(ii) reduced (but not below zero) by any deficit in 
earnings and profits of such corporation attributable 
to such stock for such period. 

(B) NONAFFILIATED 10-PERCENT OWNED CORPORATION.— 
For purposes of this paragraph, the term ‘‘nonaffiliated 10- 
percent owned corporation’’ means any corporation if— 

(i) such corporation is not included in the taxpayer’s 
affiliated group, and 

(ii) members of such affiliated group own 10 percent 
or more of the total combined voting power of all class-
es of stock of such corporation entitled to vote. 

(C) EARNINGS AND PROFITS OF LOWER TIER CORPORA-
TIONS TAKEN INTO ACCOUNT.— 

(i) IN GENERAL.—If, by reason of holding stock in a 
nonaffiliated 10-percent owned corporation, the tax-
payer is treated under clause (iii) as owning stock in 
another corporation with respect to which the stock 
ownership requirements of clause (ii) are met, the ad-
justment under subparagraph (A) shall include an ad-
justment for the amount of the earnings and profits 
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(or deficit therein) of such other corporation which are 
attributable to the stock the taxpayer is so treated as 
owning and to the period during which the taxpayer is 
treated as owning such stock. 

(ii) STOCK OWNERSHIP REQUIREMENTS.—The stock 
ownership requirements of this clause are met with 
respect to any corporation if members of the tax-
payer’s affiliated group own (directly or through the 
application of clause (iii)) 10 percent or more of the 
total combined voting power of all classes of stock of 
such corporation entitled to vote. 

(iii) STOCK OWNED THROUGH ENTITIES.—For pur-
poses of this subparagraph, stock owned (directly or 
indirectly) by a corporation, partnership, or trust shall 
be treated as being owned proportionately by its 
shareholders, partners, or beneficiaries. Stock consid-
ered to be owned by a person by reason of the applica-
tion of the preceding sentence, shall, for purposes of 
applying such sentence, be treated as actually owned 
by such person. 

(D) COORDINATION WITH SUBPART F, ETC..—For purposes 
of this paragraph, proper adjustment shall be made to the 
earnings and profits of any corporation to take into ac-
count any earnings and profits included in gross income 
under section 951 or under any other provision of this title 
and reflected in the adjusted basis of the stock. 

(5) AFFILIATED GROUP.—For purposes of this subsection— 
(A) IN GENERAL.—Except as provided in subparagraph 

(B), the term ‘‘affiliated group’’ has the meaning given 
such term by section 1504. Notwithstanding the preceding 
sentence, a foreign corporation shall be treated as a mem-
ber of the affiliated group if— 

(i) more than 50 percent of the gross income of such 
foreign corporation for the taxable year is effectively 
connected with the conduct of a trade or business 
within the United States, and 

(ii) at least 80 percent of either the vote or value of 
all outstanding stock of such foreign corporation is 
owned directly or indirectly by members of the affili-
ated group (determined with regard to this sentence). 

(B) TREATMENT OF CERTAIN FINANCIAL INSTITUTIONS.— 
For purposes of subparagraph (A), any corporation de-
scribed in subparagraph (C) shall be treated as an includ-
ible corporation for purposes of section 1504 only for pur-
poses of applying such section separately to corporations so 
described. This subparagraph shall not apply for purposes 
of paragraph (6). 

(C) DESCRIPTION.—A corporation is described in this sub-
paragraph if— 

(i) such corporation is a financial institution de-
scribed in section 581 or 591, 

(ii) the business of such financial institution is pre-
dominantly with persons other than related persons 
(within the meaning of subsection (d)(4)) or their cus-
tomers, and 
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(iii) such financial institution is required by State or 
Federal law to be operated separately from any other 
entity which is not such an institution. 

(D) TREATMENT OF BANK HOLDING COMPANIES.—To the 
extent provided in regulations— 

(i) a bank holding company (within the meaning of 
section 2(a) of the Bank Holding Company Act of 
1956), and 

(ii) any subsidiary of a financial institution de-
scribed in section 581 or 591 or of any bank holding 
company if such subsidiary is predominantly engaged 
(directly or indirectly) in the active conduct of a bank-
ing, financing, or similar business, 

shall be treated as a corporation described in subpara-
graph (C). 

(6) ALLOCATION AND APPORTIONMENT OF OTHER EXPENSES.— 
Expenses other than interest which are not directly allocable 
or apportioned to any specific income producing activity shall 
be allocated and apportioned as if all members of the affiliated 
group were a single corporation. 

(7) REGULATIONS.—The Secretary shall prescribe such regu-
lations as may be necessary or appropriate to carry out the 
purposes of this section, including regulations providing— 

(A) for the resourcing of income of any member of an af-
filiated group or modifications to the consolidated return 
regulations to the extent such resourcing or modification is 
necessary to carry out the purposes of this section, 

(B) for direct allocation of interest expense incurred to 
carry out an integrated financial transaction to any inter-
est (or interest-type income) derived from such transaction 
and in other circumstances where such allocation would be 
appropriate to carry out the purposes of this subsection, 

(C) for the apportionment of expenses allocated to for-
eign source income among the members of the affiliated 
group and various categories of income described in section 
904(d)(1), 

(D) for direct allocation of interest expense in the case 
of indebtedness resulting in a disallowance under section 
246A, 

(E) for appropriate adjustments in the application of 
paragraph (3) in the case of an insurance company, 

(F) preventing assets or interest expense from being 
taken into account more than once, and 

(G) that this subsection shall not apply for purposes of 
any provision of this subchapter to the extent the Sec-
retary determines that the application of this subsection 
for such purposes would not be appropriate. 

(g) ALLOCATION OF RESEARCH AND EXPERIMENTAL EXPENDI-
TURES.— 

(1) IN GENERAL.—For purposes of sections 861(b), 862(b), and 
863(b), qualified research and experimental expenditures shall 
be allocated and apportioned as follows: 

(A) Any qualified research and experimental expendi-
tures expended solely to meet legal requirements imposed 
by a political entity with respect to the improvement or 
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marketing of specific products or processes for purposes 
not reasonably expected to generate gross income (beyond 
de minimis amounts) outside the jurisdiction of the polit-
ical entity shall be allocated only to gross income from 
sources within such jurisdiction. 

(B) In the case of any qualified research and experi-
mental expenditures (not allocated under subparagraph 
(A)) to the extent— 

(i) that such expenditures are attributable to activi-
ties conducted in the United States, 50 percent of such 
expenditures shall be allocated and apportioned to in-
come from sources within the United States and de-
ducted from such income in determining the amount of 
taxable income from sources within the United States, 
and 

(ii) that such expenditures are attributable to activi-
ties conducted outside the United States, 50 percent of 
such expenditures shall be allocated and apportioned 
to income from sources outside the United States and 
deducted from such income in determining the amount 
of taxable income from sources outside the United 
States. 

(C) The remaining portion of qualified research and ex-
perimental expenditures (not allocated under subpara-
graphs (A) and (B)) shall be apportioned, at the annual 
election of the taxpayer, on the basis of gross sales or gross 
income, except that, if the taxpayer elects to apportion on 
the basis of gross income, the amount apportioned to in-
come from sources outside the United States shall at least 
be 30 percent of the amount which would be so appor-
tioned on the basis of gross sales. 

(2) QUALIFIED RESEARCH AND EXPERIMENTAL EXPENDI-
TURES.—For purposes of this section, the term ‘‘qualified re-
search and experimental expenditures’’ means amounts which 
are research and experimental expenditures within the mean-
ing of section 174. For purposes of this paragraph, rules simi-
lar to the rules of subsection (c) of section 174 shall apply. Any 
qualified research and experimental expenditures øtreated as 
deferred expenses under subsection (b) of section 174¿ allowed 
as an amortization deduction under section 174(a) or section 
174A(c), shall be taken into account under this subsection for 
the taxable year for which such expenditures are allowed as a 
deduction under øsuch subsection¿ such section (as the case 
may be). 

(3) SPECIAL RULES FOR EXPENDITURES ATTRIBUTABLE TO AC-
TIVITIES CONDUCTED IN SPACE, ETC..— 

(A) IN GENERAL.—Any qualified research and experi-
mental expenditures described in subparagraph (B)— 

(i) if incurred by a United States person, shall be al-
located and apportioned under this section in the same 
manner as if they were attributable to activities con-
ducted in the United States, and 

(ii) if incurred by a person other than a United 
States person, shall be allocated and apportioned 
under this section in the same manner as if they were 
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attributable to activities conducted outside the United 
States. 

(B) DESCRIPTION OF EXPENDITURES.—For purposes of 
subparagraph (A), qualified research and experimental ex-
penditures are described in this subparagraph if such ex-
penditures are attributable to activities conducted— 

(i) in space, 
(ii) on or under water not within the jurisdiction (as 

recognized by the United States) of a foreign country, 
possession of the United States, or the United States, 
or 

(iii) in Antarctica. 
(4) AFFILIATED GROUP.—(A) Except as provided in subpara-

graph (B), the allocation and apportionment required by para-
graph (1) shall be determined as if all members of the affiliated 
group (as defined in subsection (e)(5)) were a single corpora-
tion. 

(B) For purposes of the allocation and apportionment re-
quired by paragraph (1)— 

(i) sales and gross income from products produced in 
whole or in part in a possession by an electing corporation 
(within the meaning of section 936(h)(5)(E)),2 and 

(ii) dividends from an electing corporation, 
shall not be taken into account, except that this subparagraph 
shall not apply to sales of (and gross income and dividends attrib-
utable to sales of) products with respect to which an election under 
section 936(h)(5)(F) 2 is not in effect. 

(C) The qualified research and experimental expenditures 
taken into account for purposes of paragraph (1) shall be ad-
justed to reflect the amount of such expenditures included in 
computing the cost-sharing amount (determined under section 
936(h)(5)(C)(i)(I)). 

(D) The Secretary may prescribe such regulations as may be 
necessary to carry out the purposes of this paragraph, includ-
ing regulations providing for the source of gross income and 
the allocation and apportionment of deductions to take into ac-
count the adjustments required by subparagraph (B) or (C). 

(E) Paragraph (6) of subsection (e) shall not apply to quali-
fied research and experimental expenditures. 

(5) REGULATIONS.—The Secretary shall prescribe such regu-
lations as may be appropriate to carry out the purposes of this 
subsection, including regulations relating to the determination 
of whether any expenses are attributable to activities con-
ducted in the United States or outside the United States and 
regulations providing such adjustments to the provisions of 
this subsection as may be appropriate in the case of cost-shar-
ing arrangements and contract research. 

(6) APPLICABILITY.—This subsection shall apply to the tax-
payer’s first taxable year (beginning on or before August 1, 
1994) following the taxpayer’s last taxable year to which Rev-
enue Procedure 92–56 applies or would apply if the taxpayer 
elected the benefits of such Revenue Procedure. 

* * * * * * * 
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PART II—NONRESIDENT ALIENS AND FOREIGN 
CORPORATIONS 

* * * * * * * 

Subpart D—MISCELLANEOUS PROVISIONS 

Sec. 891. Doubling of rates of tax on citizens and corporations of certain foreign 
countries. 

* * * * * * * 
Sec. 894A. Special rules for qualified residents of Taiwan. 

* * * * * * * 
SEC. 894A. SPECIAL RULES FOR QUALIFIED RESIDENTS OF TAIWAN. 

(a) CERTAIN INCOME FROM UNITED STATES SOURCES.— 
(1) INTEREST, DIVIDENDS, AND ROYALTIES, ETC.— 

(A) IN GENERAL.—In the case of interest (other than origi-
nal issue discount), dividends, royalties, amounts described 
in section 871(a)(1)(C), and gains described in section 
871(a)(1)(D) received by or paid to a qualified resident of 
Taiwan— 

(i) sections 871(a), 881(a), 1441(a), 1441(c)(5), and 
1442(a) shall each be applied by substituting ‘‘the ap-
plicable percentage (as defined in section 
894A(a)(1)(C))’’ for ‘‘30 percent’’ each place it appears, 
and 

(ii) sections 871(a), 881(a), and 1441(c)(1) shall each 
be applied by substituting ‘‘a United States permanent 
establishment of a qualified resident of Taiwan’’ for ‘‘a 
trade or business within the United States’’ each place 
it appears. 

(B) EXCEPTIONS.— 
(i) IN GENERAL.—Subparagraph (A) shall not apply 

to— 
(I) any dividend received from or paid by a real 

estate investment trust which is not a qualified 
REIT dividend, 

(II) any amount subject to section 897, 
(III) any amount received from or paid by an ex-

patriated entity (as defined in section 7874(a)(2)) 
to a foreign related person (as defined in section 
7874(d)(3)), and 

(IV) any amount which is included in income 
under section 860C to the extent that such amount 
does not exceed an excess inclusion with respect to 
a REMIC. 

(ii) QUALIFIED REIT DIVIDEND.—For purposes of 
clause (i)(I), the term ‘‘qualified REIT dividend’’ means 
any dividend received from or paid by a real estate in-
vestment trust if such dividend is paid with respect to 
a class of shares that is publicly traded and the recipi-
ent of the dividend is a person who holds an interest 
in any class of shares of the real estate investment trust 
of not more than 5 percent. 

(C) APPLICABLE PERCENTAGE.—For purposes of applying 
subparagraph (A)(i)— 
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(i) IN GENERAL.—Except as provided in clause (ii), 
the term ‘‘applicable percentage’’ means 10 percent. 

(ii) SPECIAL RULES FOR DIVIDENDS.— In the case of 
any dividend in respect of stock received by or paid to 
a qualified resident of Taiwan, the applicable percent-
age shall be 15 percent (10 percent in the case of a divi-
dend which meets the requirements of subparagraph 
(D) and is received by or paid to an entity taxed as a 
corporation in Taiwan). 

(D) REQUIREMENTS FOR LOWER DIVIDEND RATE.— 
(i) IN GENERAL.—The requirements of this subpara-

graph are met with respect to any dividend in respect 
of stock in a corporation if, at all times during the 12- 
month period ending on the date such stock becomes 
ex-dividend with respect to such dividend— 

(I) the dividend is derived by a qualified resi-
dent of Taiwan, and 

(II) such qualified resident of Taiwan has held 
directly at least 10 percent (by vote and value) of 
the total outstanding shares of stock in such cor-
poration. 

For purposes of subclause (II), a person shall be treated 
as directly holding a share of stock during any period 
described in the preceding sentence if the share was 
held by a corporation from which such person later ac-
quired that share and such corporation was, at the 
time the share was acquired, both a connected person 
to such person and a qualified resident of Taiwan. 

(ii) EXCEPTION FOR RICS AND REITS.—Notwith-
standing clause (i), the requirements of this subpara-
graph shall not be treated as met with respect to any 
dividend paid by a regulated investment company or a 
real estate investment trust. 

(2) QUALIFIED WAGES.— 
(A) IN GENERAL.—No tax shall be imposed under this 

chapter (and no amount shall be withheld under section 
1441(a) or chapter 24) with respect to qualified wages paid 
to a qualified resident of Taiwan who— 

(i) is not a resident of the United States (determined 
without regard to subsection (c)(3)(E)), or 

(ii) is employed as a member of the regular compo-
nent of a ship or aircraft operated in international traf-
fic. 

(B) QUALIFIED WAGES.— 
(i) IN GENERAL.—The term ‘‘qualified wages’’ means 

wages, salaries, or similar remunerations with respect 
to employment involving the performance of personal 
services within the United States which— 

(I) are paid by (or on behalf of) any employer 
other than a United States person, and 

(II) are not borne by a United States permanent 
establishment of any person other than a United 
States person. 

(ii) EXCEPTIONS.—Such term shall not include direc-
tors’ fees, income derived as an entertainer or athlete, 
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income derived as a student or trainee, pensions, 
amounts paid with respect to employment with the 
United States, any State (or political subdivision there-
of), or any possession of the United States (or any polit-
ical subdivision thereof), or other amounts specified in 
regulations or guidance under subsection (f)(1)(F). 

(3) INCOME DERIVED FROM ENTERTAINMENT OR ATHLETIC AC-
TIVITIES.— 

(A) IN GENERAL.—No tax shall be imposed under this 
chapter (and no amount shall be withheld under section 
1441(a) or chapter 24) with respect to income derived by an 
entertainer or athlete who is a qualified resident of Taiwan 
from personal activities as such performed in the United 
States if the aggregate amount of gross receipts from such 
activities for the taxable year do not exceed $30,000. 

(B) EXCEPTION.—Subparagraph (A) shall not apply with 
respect to— 

(i) income which is qualified wages (as defined in 
paragraph (2)(B), determined without regard to clause 
(ii) thereof), or 

(ii) income which is effectively connected with a 
United States permanent establishment. 

(b) INCOME CONNECTED WITH A UNITED STATES PERMANENT ES-
TABLISHMENT OF A QUALIFIED RESIDENT OF TAIWAN.— 

(1) IN GENERAL.— 
(A) IN GENERAL.—In lieu of applying sections 871(b) and 

882, a qualified resident of Taiwan that carries on a trade 
or business within the United States through a United 
States permanent establishment shall be taxable as pro-
vided in section 1, 11, 55, or 59A, on its taxable income 
which is effectively connected with such permanent estab-
lishment. 

(B) DETERMINATION OF TAXABLE INCOME.—In deter-
mining taxable income for purposes of paragraph (1), gross 
income includes only gross income which is effectively con-
nected with the permanent establishment. 

(2) TREATMENT OF DISPOSITIONS OF UNITED STATES REAL 
PROPERTY.—In the case of a qualified resident of Taiwan, sec-
tion 897(a) shall be applied— 

(A) by substituting ‘‘carried on a trade or business within 
the United States through a United States permanent es-
tablishment’’ for ‘‘were engaged in a trade or business with-
in the United States’’, and 

(B) by substituting ‘‘such United States permanent estab-
lishment’’ for ‘‘such trade or business’’. 

(3) TREATMENT OF BRANCH PROFITS TAXES.—In the case of 
any corporation which is a qualified resident of Taiwan, section 
884 shall be applied— 

(A) by substituting ‘‘10 percent’’ for ‘‘30 percent ’’ in sub-
section (a) thereof, and 

(B) by substituting ‘‘a United States permanent establish-
ment of a qualified resident of Taiwan’’ for ‘‘the conduct of 
a trade or business within the United States’’ in subsection 
(d)(1) thereof. 
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(4) SPECIAL RULE WITH RESPECT TO INCOME DERIVED FROM 
CERTAIN ENTERTAINMENT OR ATHLETIC ACTIVITIES.— 

(A) IN GENERAL.—Paragraph (1) shall not apply to the 
extent that the income is derived— 

(i) in respect of entertainment or athletic activities 
performed in the United States, and 

(ii) by a qualified resident of Taiwan who is not the 
entertainer or athlete performing such activities. 

(B) EXCEPTION.—Subparagraph (A) shall not apply if the 
person described in subparagraph (A)(ii) is contractually 
authorized to designate the individual who is to perform 
such activities. 

(5) SPECIAL RULE WITH RESPECT TO CERTAIN AMOUNTS.— 
Paragraph (1) shall not apply to any income which is wages, 
salaries, or similar remuneration with respect to employment or 
with respect to any amount which is described in subsection 
(a)(2)(B)(ii). 

(c) QUALIFIED RESIDENT OF TAIWAN.—For purposes of this sec-
tion— 

(1) IN GENERAL.—The term ‘‘qualified resident of Taiwan’’ 
means any person who— 

(A) is liable to tax under the laws of Taiwan by reason 
of such person’s domicile, residence, place of management, 
place of incorporation, or any similar criterion, 

(B) is not a United States person (determined without re-
gard to paragraph (3)(E)), and 

(C) in the case of an entity taxed as a corporation in Tai-
wan, meets the requirements of paragraph (2). 

(2) LIMITATION ON BENEFITS FOR CORPORATE ENTITIES OF TAI-
WAN.— 

(A) IN GENERAL.—Subject to subparagraphs (E) and (F), 
an entity meets the requirements of this paragraph only if 
it— 

(i) meets the ownership and income requirements of 
subparagraph (B), 

(ii) meets the publicly traded requirements of sub-
paragraph (C), or 

(iii) meets the qualified subsidiary requirements of 
subparagraph (D). 

(B) OWNERSHIP AND INCOME REQUIREMENTS.—The re-
quirements of this subparagraph are met for an entity if— 

(i) at least 50 percent (by vote and value) of the total 
outstanding shares of stock in such entity are owned 
directly or indirectly by qualified residents of Taiwan, 
and 

(ii) less than 50 percent of such entity’s gross income 
(and in the case of an entity that is a member of a test-
ed group, less than 50 percent of the tested group’s 
gross income) is paid or accrued, directly or indirectly, 
in the form of payments that are deductible for pur-
poses of the income taxes imposed by Taiwan, to per-
sons who are not— 

(I) qualified residents of Taiwan, or 
(II) United States persons who meet such re-

quirements with respect to the United States as de-
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termined by the Secretary to be equivalent to the 
requirements of this subsection (determined with-
out regard to paragraph (1)(B)) with respect to 
residents of Taiwan. 

(C) PUBLICLY TRADED REQUIREMENTS.—An entity meets 
the requirements of this subparagraph if— 

(i) the principal class of its shares (and any dis-
proportionate class of shares) of such entity are pri-
marily and regularly traded on an established securi-
ties market in Taiwan, or 

(ii) the primary place of management and control of 
the entity is in Taiwan and all classes of its out-
standing shares described in clause (i) are regularly 
traded on an established securities market in Taiwan. 

(D) QUALIFIED SUBSIDIARY REQUIREMENTS.—An entity 
meets the requirement of this subparagraph if— 

(i) at least 50 percent (by vote and value) of the total 
outstanding shares of the stock of such entity are 
owned directly or indirectly by 5 or fewer entities— 

(I) which meet the requirements of subparagraph 
(C), or 

(II) which are United States persons the prin-
cipal class of the shares (and any disproportionate 
class of shares) of which are primarily and regu-
larly traded on an established securities market in 
the United States, and 

(ii) the entity meets the requirements of clause (ii) of 
subparagraph (B). 

(E) ONLY INDIRECT OWNERSHIP THROUGH QUALIFYING 
INTERMEDIARIES COUNTED.— 

(i) IN GENERAL.—Stock in an entity owned by a per-
son indirectly through 1 or more other persons shall 
not be treated as owned by such person in determining 
whether the person meets the requirements of subpara-
graph (B)(i) or (D)(i) unless all such other persons are 
qualifying intermediate owners. 

(ii) QUALIFYING INTERMEDIATE OWNERS.—The term 
‘‘qualifying intermediate owner’’ means a person that 
is— 

(I) a qualified resident of Taiwan, or 
(II) a resident of any other foreign country (other 

than a foreign country that is a foreign country of 
concern) that has in effect a comprehensive conven-
tion with the United States for the avoidance of 
double taxation. 

(iii) SPECIAL RULE FOR QUALIFIED SUBSIDIARIES.— 
For purposes of applying subparagraph (D)(i), the term 
‘‘qualifying intermediate owner’’ shall include any per-
son who is a United States person who meets such re-
quirements with respect to the United States as deter-
mined by the Secretary to be equivalent to the require-
ments of this subsection (determined without regard to 
paragraph (1)(B)) with respect to residents of Taiwan. 

(F) CERTAIN PAYMENTS NOT INCLUDED.—In determining 
whether the requirements of subparagraph (B)(ii) or (D)(ii) 
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are met with respect to an entity, the following payments 
shall not be taken into account: 

(i) Arm’s-length payments by the entity in the ordi-
nary course of business for services or tangible prop-
erty. 

(ii) In the case of a tested group, intra-group trans-
actions. 

(3) DUAL RESIDENTS.— 
(A) RULES FOR DETERMINATION OF STATUS.— 

(i) IN GENERAL.—An individual who is an applicable 
dual resident and who is described in subparagraph 
(B), (C), or (D) shall be treated as a qualified resident 
of Taiwan. 

(ii) APPLICABLE DUAL RESIDENT.—For purposes of 
this paragraph, the term ‘‘applicable dual resident’’ 
means an individual who— 

(I) is not a United States citizen, 
(II) is a resident of the United States (deter-

mined without regard to subparagraph (E)), and 
(III) would be a qualified resident of Taiwan but 

for paragraph (1)(B). 
(B) PERMANENT HOME.—An individual is described in 

this subparagraph if such individual— 
(i) has a permanent home available to such indi-

vidual in Taiwan, and 
(ii) does not have a permanent home available to 

such individual in the United States. 
(C) CENTER OF VITAL INTERESTS.—An individual is de-

scribed in this subparagraph if— 
(i) such individual has a permanent home available 

to such individual in both Taiwan and the United 
States, and 

(ii) such individual’s personal and economic rela-
tions (center of vital interests) are closer to Taiwan 
than to the United States. 

(D) HABITUAL ABODE.—An individual is described in this 
subparagraph if— 

(i) such individual— 
(I) does not have a permanent home available to 

such individual in either Taiwan or the United 
States, or 

(II) has a permanent home available to such in-
dividual in both Taiwan and the United States but 
such individual’s center of vital interests under 
subparagraph (C)(ii) cannot be determined, and 

(ii) such individual has a habitual abode in Taiwan 
and not the United States. 

(E) UNITED STATES TAX TREATMENT OF QUALIFIED RESI-
DENT OF TAIWAN.—Notwithstanding section 7701, an indi-
vidual who is treated as a qualified resident of Taiwan by 
reason of this paragraph for all or any portion of a taxable 
year shall not be treated as a resident of the United States 
for purposes of computing such individual’s United States 
income tax liability for such taxable year or portion thereof. 

(4) RULES OF SPECIAL APPLICATION.— 
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(A) DIVIDENDS.—For purposes of applying this section to 
any dividend, paragraph (2)(D) shall be applied without re-
gard to clause (ii) thereof. 

(B) ITEMS OF INCOME EMANATING FROM AN ACTIVE TRADE 
OR BUSINESS IN TAIWAN.—For purposes of this section— 

(i) IN GENERAL.—Notwithstanding the preceding 
paragraphs of this subsection, if an entity taxed as a 
corporation in Taiwan is not a qualified resident of 
Taiwan but meets the requirements of subparagraphs 
(A) and (B) of paragraph (1), any qualified item of in-
come such entity derived from the United States shall 
be treated as income of a qualified resident of Taiwan. 

(ii) QUALIFIED ITEMS OF INCOME.— 
(I) IN GENERAL.—The term ‘‘qualified item of in-

come’’ means any item of income which emanates 
from, or is incidental to, the conduct of an active 
trade or business in Taiwan (other than operating 
as a holding company, providing overall super-
vision or administration of a group of companies, 
providing group financing, or making or man-
aging investments (unless such making or man-
aging investments is carried on by a bank, insur-
ance company, or registered securities dealer in the 
ordinary course of its business as such)). 

(II) SUBSTANTIAL ACTIVITY REQUIREMENT.—An 
item of income which is derived from a trade or 
business conducted in the United States or from a 
connected person shall be a qualified item of in-
come only if the trade or business activity con-
ducted in Taiwan to which the item is related is 
substantial in relation to the same or a com-
plementary trade or business activity carried on in 
the United States. For purposes of applying this 
subclause, activities conducted by persons that are 
connected to the entity described in clause (i) shall 
be deemed to be conducted by such entity. 

(iii) EXCEPTION.—This subparagraph shall not apply 
to any item of income derived by an entity if at least 
50 percent (by vote or value) of such entity is owned 
(directly or indirectly) or controlled by residents of a 
foreign country of concern. 

(d) OTHER DEFINITIONS AND SPECIAL RULES.—For purposes of 
this section— 

(1) UNITED STATES PERMANENT ESTABLISHMENT.— 
(A) IN GENERAL.—The term ‘‘United States permanent es-

tablishment’’ means, with respect to a qualified resident of 
Taiwan, a permanent establishment of such resident which 
is within the United States. 

(B) SPECIAL RULE.—The determination of whether there 
is a permanent establishment of a qualified resident of Tai-
wan within the United States shall be made without regard 
to whether an entity which is taxed as a corporation in Tai-
wan and which is a qualified resident of Taiwan controls 
or is controlled by— 

(i) a domestic corporation, or 
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(ii) any other person that carries on business in the 
United States (whether through a permanent establish-
ment or otherwise). 

(2) PERMANENT ESTABLISHMENT.— 
(A) IN GENERAL.—The term ‘‘permanent establishment’’ 

means a fixed place of business through which a trade or 
business is wholly or partly carried on. Such term shall in-
clude— 

(i) a place of management, 
(ii) a branch, 
(iii) an office, 
(iv) a factory, 
(v) a workshop, and 
(vi) a mine, an oil or gas well, a quarry, or any other 

place of extraction of natural resources. 
(B) SPECIAL RULES FOR CERTAIN TEMPORARY PROJECTS.— 

(i) IN GENERAL.—A building site or construction or 
installation project, or an installation or drilling rig or 
ship used for the exploration or exploitation of the sea 
bed and its subsoil and their natural resources, con-
stitutes a permanent establishment only if it lasts, or 
the activities of the rig or ship lasts, for more than 12 
months. 

(ii) DETERMINATION OF 12-MONTH PERIOD.—For pur-
poses of clause (i), the period over which a building site 
or construction or installation project of a person lasts 
shall include any period of more than 30 days during 
which such person does not carry on activities at such 
building site or construction or installation project but 
connected activities are carried on at such building site 
or construction or installation project by one or more 
connected persons. 

(C) HABITUAL EXERCISE OF CONTRACT AUTHORITY TREAT-
ED AS PERMANENT ESTABLISHMENT.—Notwithstanding sub-
paragraphs (A) and (B), where a person (other than an 
agent of an independent status to whom subparagraph 
(D)(ii) applies) is acting on behalf of a trade or business of 
a qualified resident of Taiwan and has and habitually ex-
ercises an authority to conclude contracts that are binding 
on the trade or business, that trade or business shall be 
deemed to have a permanent establishment in the country 
in which such authority is exercised in respect of any activi-
ties that the person undertakes for the trade or business, 
unless the activities of such person are limited to those de-
scribed in subparagraph (D)(i) that, if exercised through a 
fixed place of business, would not make this fixed place of 
business a permanent establishment under the provisions of 
that subparagraph. 

(D) EXCLUSIONS.— 
(i) IN GENERAL.—Notwithstanding subparagraphs 

(A) and (B), the term ‘‘permanent establishment’’ shall 
not include— 

(I) the use of facilities solely for the purpose of 
storage, display, or delivery of goods or merchan-
dise belonging to the trade or business, 
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(II) the maintenance of a stock of goods or mer-
chandise belonging to the trade or business solely 
for the purpose of storage, display, or delivery, 

(III) the maintenance of a stock of goods or mer-
chandise belonging to the trade or business solely 
for the purpose of processing by another trade or 
business, 

(IV) the maintenance of a fixed place of business 
solely for the purpose of purchasing goods or mer-
chandise, or of collecting information, for the trade 
or business, 

(V) the maintenance of a fixed place of business 
solely for the purpose of carrying on, for the trade 
or business, any other activity of a preparatory or 
auxiliary character, or 

(VI) the maintenance of a fixed place of business 
solely for any combination of the activities men-
tioned in subclauses (I) through (V), provided that 
the overall activity of the fixed place of business re-
sulting from this combination is of a preparatory 
or auxiliary character. 

(ii) BROKERS AND OTHER INDEPENDENT AGENTS.—A 
trade or business shall not be considered to have a per-
manent establishment in a country merely because it 
carries on business in such country through a broker, 
general commission agent, or any other agent of an 
independent status, provided that such persons are act-
ing in the ordinary course of their business as inde-
pendent agents. 

(3) TESTED GROUP.—The term ‘‘tested group’’ includes, with 
respect to any entity taxed as a corporation in Taiwan, such en-
tity and any other entity taxed as a corporation in Taiwan 
that— 

(A) participates as a member with such entity in a tax 
consolidation, fiscal unity, or similar regime that requires 
members of the group to share profits or losses, or 

(B) shares losses with such entity pursuant to a group re-
lief or other loss sharing regime. 

(4) CONNECTED PERSON.—Two persons shall be ‘‘connected 
persons’’ if one owns, directly or indirectly, at least 50 percent 
of the interests in the other (or, in the case of a corporation, at 
least 50 percent of the aggregate vote and value of the corpora-
tion’s shares) or another person owns, directly or indirectly, at 
least 50 percent of the interests (or, in the case of a corporation, 
at least 50 percent of the aggregate vote and value of the cor-
poration’s shares) in each person. In any case, a person shall 
be connected to another if, based on all the relevant facts and 
circumstances, one has control of the other or both are under 
the control of the same person or persons. 

(5) FOREIGN COUNTRY OF CONCERN.—The term ‘‘foreign coun-
try of concern’’ has the meaning given such term under para-
graph (7) of section 9901 of the William M. (Mac) Thornberry 
National Defense Authorization Act for Fiscal Year 2021 (15 
U.S.C. 4651(7)), as added by section 103(a)(4) of the CHIPS Act 
of 2022). 
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(6) PARTNERSHIPS; BENEFICIARIES OF ESTATES AND TRUSTS.— 
For purposes of this section— 

(A) a qualified resident of Taiwan which is a partner of 
a partnership which carries on a trade or business within 
the United States through a United States permanent es-
tablishment shall be treated as carrying on such trade or 
business through such permanent establishment, and 

(B) a qualified resident of Taiwan which is a beneficiary 
of an estate or trust which carries on a trade or business 
within the United States through a United States perma-
nent establishment shall be treated as carrying on such 
trade or business through such permanent establishment. 

(7) DENIAL OF BENEFITS FOR CERTAIN PAYMENTS THROUGH 
HYBRID ENTITIES.—For purposes of this section, rules similar to 
the rules of section 894(c) shall apply. 

(e) APPLICATION.— 
(1) IN GENERAL.—This section shall not apply to any period 

unless the Secretary has determined that Taiwan has provided 
benefits to United States persons for such period that are recip-
rocal to the benefits provided to qualified residents of Taiwan 
under this section. 

(2) PROVISION OF RECIPROCITY.—The President or his des-
ignee is authorized to exchange letters, enter into an agreement, 
or take other necessary and appropriate steps relative to Tai-
wan for the reciprocal provision of the benefits described in this 
section. 

(f) REGULATIONS OR OTHER GUIDANCE.— 
(1) IN GENERAL.—The Secretary shall issue such regulations 

or other guidance as may be necessary or appropriate to carry 
out the provisions of this section, including such regulations or 
guidance for— 

(A) determining— 
(i) what constitutes a United States permanent estab-

lishment of a qualified resident of Taiwan, and 
(ii) income that is effectively connected with such a 

permanent establishment, 
(B) preventing the abuse of the provisions of this section 

by persons who are not (or who should not be treated as) 
qualified residents of Taiwan, 

(C) requirements for record keeping and reporting, 
(D) rules to assist withholding agents or employers in de-

termining whether a foreign person is a qualified resident 
of Taiwan for purposes of determining whether withholding 
or reporting is required for a payment (and, if withholding 
is required, whether it should be applied at a reduced rate), 

(E) the application of subsection (a)(1)(D)(i) to stock held 
by predecessor owners, 

(F) determining what amounts are to be treated as quali-
fied wages for purposes of subsection (a)(2), 

(G) determining the amounts to which subsection (a)(3) 
applies, 

(H) defining established securities market for purposes of 
subsection (c), 

(I) the application of the rules of subsection (c)(4)(B), 
(J) the application of subsection (d)(6) and section 1446, 
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(K) determining ownership interests held by residents of 
a foreign country of concern, and 

(L) determining the starting and ending dates for periods 
with respect to the application of this section under sub-
section (e), which may be separate dates for taxes withheld 
at the source and other taxes. 

(2) REGULATIONS TO BE CONSISTENT WITH MODEL TREATY.— 
Any regulations or other guidance issued under this section 
shall, to the extent practical, be consistent with the provisions 
of the United States model income tax convention dated Feb-
ruary 7, 2016. 

Subchapter O—GAIN OR LOSS ON DISPOSITION 
OF PROPERTY 

* * * * * * * 

PART II—BASIS RULES OF GENERAL APPLICATION 
* * * * * * * 

SEC. 1016. ADJUSTMENTS TO BASIS 
(a) GENERAL RULE.—Proper adjustment in respect of the property 

shall in all cases be made— 
(1) for expenditures, receipts, losses, or other items, properly 

chargeable to capital account, but no such adjustment shall be 
made— 

(A) for— 
(i) taxes or other carrying charges described in sec-

tion 266; or 
(ii) expenditures described in section 173 (relating to 

circulation expenditures), 
for which deductions have been taken by the taxpayer in 
determining taxable income for the taxable year or prior 
taxable years; or 

(B) for mortality, expense, or other reasonable charges 
incurred under an annuity or life insurance contract; 

(2) in respect of any period since February 28, 1913, for ex-
haustion, wear and tear, obsolescence, amortization, and deple-
tion, to the extent of the amount— 

(A) allowed as deductions in computing taxable income 
under this subtitle or prior income tax laws, and 

(B) resulting (by reason of the deductions so allowed) in 
a reduction for any taxable year of the taxpayer’s taxes 
under this subtitle (other than chapter 2, relating to tax 
on self-employment income), or prior income, war-profits, 
or excess-profits tax laws, 

but not less than the amount allowable under this subtitle or 
prior income tax laws. Where no method has been adopted 
under section 167 (relating to depreciation deduction), the 
amount allowable shall be determined under the straight line 
method. Subparagraph (B) of this paragraph shall not apply in 
respect of any period since February 28, 1913, and before Jan-
uary 1, 1952, unless an election has been made under section 
1020 (as in effect before the date of the enactment of the Tax 
Reform Act of 1976). Where for any taxable year before the 
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taxable year 1932 the depletion allowance was based on dis-
covery value or a percentage of income, then the adjustment 
for depletion for such year shall be based on the depletion 
which would have been allowable for such year if computed 
without reference to discovery value or a percentage of income; 

(3) in respect of any period— 
(A) before March 1, 1913, 
(B) since February 28, 1913, during which such property 

was held by a person or an organization not subject to in-
come taxation under this chapter or prior income tax laws, 

(C) since February 28, 1913, and before January 1, 1958, 
during which such property was held by a person subject 
to tax under part I of subchapter L (or the corresponding 
provisions of prior income tax laws), to the extent that 
paragraph (2) does not apply, and 

(D) since February 28, 1913, during which such property 
was held by a person subject to tax under part II of sub-
chapter L as in effect prior to its repeal by the Tax Reform 
Act of 1986 (or the corresponding provisions of prior in-
come tax laws), to the extent that paragraph (2) does not 
apply, 

for exhaustion, wear and tear, obsolescence, amortization, and 
depletion, to the extent sustained; 

(4) in the case of stock (to the extent not provided for in the 
foregoing paragraphs) for the amount of distributions pre-
viously made which, under the law applicable to the year in 
which the distribution was made, either were tax-free or were 
applicable in reduction of basis (not including distributions 
made by a corporation which was classified as a personal serv-
ice corporation under the provisions of the Revenue Act of 1918 
(40 Stat. 1057), or the Revenue Act of 1921 (42 Stat. 227), out 
of its earnings or profits which were taxable in accordance with 
the provisions of section 218 of the Revenue Act of 1918 or 
1921); 

(5) in the case of any bond (as defined in section 171(d)) the 
interest on which is wholly exempt from the tax imposed by 
this subtitle, to the extent of the amortizable bond premium 
disallowable as a deduction pursuant to section 171(a)(2), and 
in the case of any other bond (as defined in section 171(d)) to 
the extent of the deductions allowable pursuant to section 
171(a)(1) (or the amount applied to reduce interest payments 
under section 171(e)(2)) with respect thereto; 

(6) in the case of any municipal bond (as defined in section 
75(b)), to the extent provided in section 75(a)(2); 

(7) in the case of a residence the acquisition of which re-
sulted, under section 1034 (as in effect on the day before the 
date of the enactment of the Taxpayer Relief Act of 1997), in 
the nonrecognition of any part of the gain realized on the sale, 
exchange, or involuntary conversion of another residence, to 
the extent provided in section 1034(e) (as so in effect); 

(8) in the case of property pledged to the Commodity Credit 
Corporation, to the extent of the amount received as a loan 
from the Commodity Credit Corporation and treated by the 
taxpayer as income for the year in which received pursuant to 
section 77, and to the extent of any deficiency on such loan 
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with respect to which the taxpayer has been relieved from li-
ability; 

(9) for amounts allowed as deductions as deferred expenses 
under section 616(b) (relating to certain expenditures in the 
development of mines) and resulting in a reduction of the tax-
payer’s taxes under this subtitle, but not less than the 
amounts allowable under such section for the taxable year and 
prior years; 

(11) for deductions to the extent disallowed under section 
268 (relating to sale of land with unharvested crops), notwith-
standing the provisions of any other paragraph of this sub-
section; 

(14) for amounts allowed as ødeductions as deferred ex-
penses under section 174(b)(1) (relating to research and experi-
mental expenditures)¿ deductions under section 174 or 174A 
and resulting in a reduction of the taxpayers’ taxes under this 
subtitle, but not less than the amounts allowable under such 
section for the taxable year and prior years; 

(15) for deductions to the extent disallowed under section 
272 (relating to disposal of coal or domestic iron ore), notwith-
standing the provisions of any other paragraph of this sub-
section; 

(16) in the case of any evidence of indebtedness referred to 
in section 811(b) (relating to amortization of premium and ac-
crual of discount in the case of life insurance companies), to 
the extent of the adjustments required under section 811(b) (or 
the corresponding provisions of prior income tax laws) for the 
taxable year and all prior taxable years; 

(17) to the extent provided in section 1367 in the case of 
stock of, and indebtedness owed to, shareholders of an S cor-
poration; 

(18) to the extent provided in section 961 in the case of stock 
in controlled foreign corporations (or foreign corporations 
which were controlled foreign corporations) and of property by 
reason of which a person is considered as owning such stock; 

(19) to the extent provided in section 50(c), in the case of ex-
penditures with respect to which a credit has been allowed 
under section 38; 

(20) for amounts allowed as deductions under section 59(e) 
(relating to optional 10-year writeoff of certain tax pref-
erences); 

(21) to the extent provided in section 1059 (relating to reduc-
tion in basis for extraordinary dividends); 

(22) in the case of qualified replacement property the acqui-
sition of which resulted under section 1042 in the nonrecogni-
tion of any part of the gain realized on the sale or exchange 
of any property, to the extent provided in section 1042(d), 

(23) in the case of property the acquisition of which resulted 
under section 1043, 1045, or 1397B in the nonrecognition of 
any part of the gain realized on the sale of other property, to 
the extent provided in section 1043(c), 1045(b)(3), or 
1397B(b)(4), as the case may be, 

(26) to the extent provided in sections 23(g) and 137(e), 
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(28) in the case of a facility with respect to which a credit 
was allowed under section 45F, to the extent provided in sec-
tion 45F(f)(1), 

(29) in the case of railroad track with respect to which a 
credit was allowed under section 45G, to the extent provided 
in section 45G(e)(3), 

(30) to the extent provided in section 179B(c), 
(31) to the extent provided in section 179D(e), 
(32) to the extent provided in section 45L(e), in the case of 

amounts with respect to which a credit has been allowed under 
section 45L, 

(33) to the extent provided in section 25C(g), in the case of 
amounts with respect to which a credit has been allowed under 
section 25C, 

(34) to the extent provided in section 25D(f), in the case of 
amounts with respect to which a credit has been allowed under 
section 25D, 

(35) to the extent provided in section 30B(h)(4), 
(36) to the extent provided in section 30C(e)(1), 
(37) to the extent provided in section 30D(f)(1), and 
(38) to the extent provided in subsections (b)(2) and (c) of 

section 1400Z–2. 
(b) SUBSTITUTED BASIS.—Whenever it appears that the basis of 

property in the hands of the taxpayer is a substituted basis, then 
the adjustments provided in subsection (a) shall be made after first 
making in respect of such substituted basis proper adjustments of 
a similar nature in respect of the period during which the property 
was held by the transferor, donor, or grantor, or during which the 
other property was held by the person for whom the basis is to be 
determined. A similar rule shall be applied in the case of a series 
of substituted bases. 

(c) INCREASE IN BASIS OF PROPERTY ON WHICH ADDITIONAL ESTATE 
TAX IS IMPOSED.— 

(1) TAX IMPOSED WITH RESPECT TO ENTIRE INTEREST.—If an 
additional estate tax is imposed under section 2032A(c)(1) with 
respect to any interest in property and the qualified heir 
makes an election under this subsection with respect to the im-
position of such tax, the adjusted basis of such interest shall 
be increased by an amount equal to the excess of— 

(A) the fair market value of such interest on the date of 
the decedent’s death (or the alternate valuation date under 
section 2032, if the executor of the decedent’s estate elect-
ed the application of such section), over 

(B) the value of such interest determined under section 
2032A(a). 

(2) PARTIAL DISPOSITIONS.— 
(A) IN GENERAL.—In the case of any partial disposition 

for which an election under this subsection is made, the in-
crease in basis under paragraph (1) shall be an amount— 

(i) which bears the same ratio to the increase which 
would be determined under paragraph (1) (without re-
gard to this paragraph) with respect to the entire in-
terest, as 

(ii) the amount of the tax imposed under section 
2032A(c)(1) with respect to such disposition bears to 
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the adjusted tax difference attributable to the entire 
interest (as determined under section 2032A(c)(2)(B)). 

(B) PARTIAL DISPOSITION.—For purposes of subparagraph 
(A), the term ‘‘partial disposition’’ means any disposition or 
cessation to which subsection (c)(2)(D), (h)(1)(B), or (i)(1)(B) 
of section 2032A applies. 

(3) TIME ADJUSTMENT MADE.—Any increase in basis under 
this subsection shall be deemed to have occurred immediately 
before the disposition or cessation resulting in the imposition 
of the tax under section 2032A(c)(1). 

(4) SPECIAL RULE IN THE CASE OF SUBSTITUTED PROPERTY.— 
If the tax under section 2032A(c)(1) is imposed with respect to 
qualified replacement property (as defined in section 
2032A(h)(3)(B)) or qualified exchange property (as defined in 
section 2032A(i)(3)), the increase in basis under paragraph (1) 
shall be made by reference to the property involuntarily con-
verted or exchanged (as the case may be). 

(5) ELECTION.— 
(A) IN GENERAL.—An election under this subsection shall 

be made at such time and in such manner as the Secretary 
shall by regulations prescribe. Such an election, once 
made, shall be irrevocable. 

(B) INTEREST ON RECAPTURED AMOUNT.—If an election is 
made under this subsection with respect to any additional 
estate tax imposed under section 2032A(c)(1), for purposes 
of section 6601 (relating to interest on underpayments), 
the last date prescribed for payment of such tax shall be 
deemed to be the last date prescribed for payment of the 
tax imposed by section 2001 with respect to the estate of 
the decedent (as determined for purposes of section 6601). 

(d) REDUCTION IN BASIS OF AUTOMOBILE ON WHICH GAS GUZZLER 
TAX WAS IMPOSED.—If— 

(1) the taxpayer acquires any automobile with respect to 
which a tax was imposed by section 4064, and 

(2) the use of such automobile by the taxpayer begins not 
more than 1 year after the date of the first sale for ultimate 
use of such automobile, 

the basis of such automobile shall be reduced by the amount of the 
tax imposed by section 4064 with respect to such automobile. In 
the case of importation, if the date of entry or withdrawal from 
warehouse for consumption is later than the date of the first sale 
for ultimate use, such later date shall be substituted for the date 
of such first sale in the preceding sentence. 

(e) CROSS REFERENCE.—For treatment of separate mineral inter-
ests as one property, see section 614. 

* * * * * * * 

Subchapter P—Capital Gains and Losses 

* * * * * * * 

PART I—TREATMENT OF CAPITAL GAINS 

* * * * * * * 
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SEC. 1202. PARTIAL EXCLUSION FOR GAIN FROM CERTAIN SMALL 
BUSINESS STOCK 

(a) EXCLUSION.— 
(1) IN GENERAL.—In the case of a taxpayer other than a cor-

poration, gross income shall not include 50 percent of any gain 
from the sale or exchange of qualified small business stock 
held for more than 5 years. 

(2) EMPOWERMENT ZONE BUSINESSES.— 
(A) IN GENERAL.—In the case of qualified small business 

stock acquired after the date of the enactment of this para-
graph in a corporation which is a qualified business entity 
(as defined in section 1397C(b)) during substantially all of 
the taxpayer’s holding period for such stock, paragraph (1) 
shall be applied by substituting ‘‘60 percent’’ for ‘‘50 per-
cent’’. 

(B) CERTAIN RULES TO APPLY.—Rules similar to the rules 
of paragraphs (5) and (7) of section 1400B(b) (as in effect 
before its repeal) shall apply for purposes of this para-
graph. 

(C) GAIN AFTER 2018 NOT QUALIFIED.—Subparagraph (A) 
shall not apply to gain attributable to periods after Decem-
ber 31, 2018. 

(D) TREATMENT OF DC ZONE.—The District of Columbia 
Enterprise Zone shall not be treated as an empowerment 
zone for purposes of this paragraph. 

(3) SPECIAL RULES FOR 2009 AND CERTAIN PERIODS IN 2010.— 
In the case of qualified small business stock acquired after the 
date of the enactment of this paragraph and on or before the 
date of the enactment of the Creating Small Business Jobs Act 
of 2010— 

(A) paragraph (1) shall be applied by substituting ‘‘75 
percent’’ for ‘‘50 percent’’, and 

(B) paragraph (2) shall not apply. 
In the case of any stock which would be described in the pre-
ceding sentence (but for this sentence), the acquisition date for 
purposes of this subsection shall be the first day on which such 
stock was held by the taxpayer determined after the applica-
tion of section 1223. 

(4) 100 PERCENT EXCLUSION FOR STOCK ACQUIRED DURING 
CERTAIN PERIODS IN 2010 AND THEREAFTER.—In the case of 
qualified small business stock acquired after the date of the en-
actment of the Creating Small Business Jobs Act of 2010— 

(A) paragraph (1) shall be applied by substituting ‘‘100 
percent’’ for ‘‘50 percent’’, 

(B) paragraph (2) shall not apply, and 
(C) paragraph (7) of section 57(a) shall not apply. 

In the case of any stock which would be described in the pre-
ceding sentence (but for this sentence), the acquisition date for 
purposes of this subsection shall be the first day on which such 
stock was held by the taxpayer determined after the applica-
tion of section 1223. 

(b) PER-ISSUER LIMITATION ON TAXPAYER’S ELIGIBLE GAIN.— 
(1) IN GENERAL.—If the taxpayer has eligible gain for the 

taxable year from 1 or more dispositions of stock issued by any 
corporation, the aggregate amount of such gain from disposi-
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tions of stock issued by such corporation which may be taken 
into account under subsection (a) for the taxable year shall not 
exceed the greater of— 

(A) $10,000,000 reduced by the aggregate amount of eli-
gible gain taken into account by the taxpayer under sub-
section (a) for prior taxable years and attributable to dis-
positions of stock issued by such corporation, or 

(B) 10 times the aggregate adjusted bases of qualified 
small business stock issued by such corporation and dis-
posed of by the taxpayer during the taxable year. 

For purposes of subparagraph (B), the adjusted basis of any 
stock shall be determined without regard to any addition to 
basis after the date on which such stock was originally issued. 

(2) ELIGIBLE GAIN.—For purposes of this subsection, the term 
‘‘eligible gain’’ means any gain from the sale or exchange of 
qualified small business stock held for more than 5 years. 

(3) TREATMENT OF MARRIED INDIVIDUALS.— 
(A) SEPARATE RETURNS.—In the case of a separate re-

turn by a married individual, paragraph (1)(A) shall be ap-
plied by substituting ‘‘$5,000,000’’ for ‘‘$10,000,000’’. 

(B) ALLOCATION OF EXCLUSION.—In the case of any joint 
return, the amount of gain taken into account under sub-
section (a) shall be allocated equally between the spouses 
for purposes of applying this subsection to subsequent tax-
able years. 

(C) MARITAL STATUS.—For purposes of this subsection, 
marital status shall be determined under section 7703. 

(c) QUALIFIED SMALL BUSINESS STOCK.—For purposes of this sec-
tion— 

(1) IN GENERAL.—Except as otherwise provided in this sec-
tion, the term ‘‘qualified small business stock’’ means any stock 
in a C corporation which is originally issued after the date of 
the enactment of the Revenue Reconciliation Act of 1993, if— 

(A) as of the date of issuance, such corporation is a 
qualified small business, and 

(B) except as provided in subsections (f) and (h), such 
stock is acquired by the taxpayer at its original issue (di-
rectly or through an underwriter)— 

(i) in exchange for money or other property (not in-
cluding stock), or 

(ii) as compensation for services provided to such 
corporation (other than services performed as an un-
derwriter of such stock). 

(2) ACTIVE BUSINESS REQUIREMENT; ETC..— 
(A) IN GENERAL.—Stock in a corporation shall not be 

treated as qualified small business stock unless, during 
substantially all of the taxpayer’s holding period for such 
stock, such corporation meets the active business require-
ments of subsection (e) and such corporation is a C cor-
poration. 

(B) SPECIAL RULE FOR CERTAIN SMALL BUSINESS INVEST-
MENT COMPANIES.— 

(i) WAIVER OF ACTIVE BUSINESS REQUIREMENT.—Not-
withstanding any provision of subsection (e), a cor-
poration shall be treated as meeting the active busi-
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ness requirements of such subsection for any period 
during which such corporation qualifies as a special-
ized small business investment company. 

(ii) SPECIALIZED SMALL BUSINESS INVESTMENT COM-
PANY.—For purposes of clause (i), the term ‘‘specialized 
small business investment company’’ means any eligi-
ble corporation (as defined in subsection (e)(4)) which 
is licensed to operate under section 301(d) of the Small 
Business Investment Act of 1958 (as in effect on May 
13, 1993). 

(3) CERTAIN PURCHASES BY CORPORATION OF ITS OWN 
STOCK.— 

(A) REDEMPTIONS FROM TAXPAYER OR RELATED PERSON.— 
Stock acquired by the taxpayer shall not be treated as 
qualified small business stock if, at any time during the 4- 
year period beginning on the date 2 years before the 
issuance of such stock, the corporation issuing such stock 
purchased (directly or indirectly) any of its stock from the 
taxpayer or from a person related (within the meaning of 
section 267(b) or 707(b)) to the taxpayer. 

(B) SIGNIFICANT REDEMPTIONS.—Stock issued by a cor-
poration shall not be treated as qualified business stock if, 
during the 2-year period beginning on the date 1 year be-
fore the issuance of such stock, such corporation made 1 or 
more purchases of its stock with an aggregate value (as of 
the time of the respective purchases) exceeding 5 percent 
of the aggregate value of all of its stock as of the beginning 
of such 2-year period. 

(C) TREATMENT OF CERTAIN TRANSACTIONS.—If any 
transaction is treated under section 304(a) as a distribu-
tion in redemption of the stock of any corporation, for pur-
poses of subparagraphs (A) and (B), such corporation shall 
be treated as purchasing an amount of its stock equal to 
the amount treated as such a distribution under section 
304(a). 

(d) QUALIFIED SMALL BUSINESS.—For purposes of this section— 
(1) IN GENERAL.—The term ‘‘qualified small business’’ means 

any domestic corporation which is a C corporation if— 
(A) the aggregate gross assets of such corporation (or 

any predecessor thereof) at all times on or after the date 
of the enactment of the Revenue Reconciliation Act of 1993 
and before the issuance did not exceed $50,000,000, 

(B) the aggregate gross assets of such corporation imme-
diately after the issuance (determined by taking into ac-
count amounts received in the issuance) do not exceed 
$50,000,000, and 

(C) such corporation agrees to submit such reports to the 
Secretary and to shareholders as the Secretary may re-
quire to carry out the purposes of this section. 

(2) AGGREGATE GROSS ASSETS.— 
(A) IN GENERAL.—For purposes of paragraph (1), the 

term ‘‘aggregate gross assets’’ means the amount of cash 
and the aggregate adjusted bases of other property held by 
the corporation. 
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(B) TREATMENT OF CONTRIBUTED PROPERTY.—For pur-
poses of subparagraph (A), the adjusted basis of any prop-
erty contributed to the corporation (or other property with 
a basis determined in whole or in part by reference to the 
adjusted basis of property so contributed) shall be deter-
mined as if the basis of the property contributed to the cor-
poration (immediately after such contribution) were equal 
to its fair market value as of the time of such contribution. 

(3) AGGREGATION RULES.— 
(A) IN GENERAL.—All corporations which are members of 

the same parent-subsidiary controlled group shall be treat-
ed as 1 corporation for purposes of this subsection. 

(B) PARENT-SUBSIDIARY CONTROLLED GROUP.—For pur-
poses of subparagraph (A), the term ‘‘parent-subsidiary 
controlled group’’ means any controlled group of corpora-
tions as defined in section 1563(a)(1), except that— 

(i) ‘‘more than 50 percent’’ shall be substituted for 
‘‘at least 80 percent’’ each place it appears in section 
1563(a)(1), and 

(ii) section 1563(a)(4) shall not apply. 
(e) ACTIVE BUSINESS REQUIREMENT.— 

(1) IN GENERAL.—For purposes of subsection (c)(2), the re-
quirements of this subsection are met by a corporation for any 
period if during such period— 

(A) at least 80 percent (by value) of the assets of such 
corporation are used by such corporation in the active con-
duct of 1 or more qualified trades or businesses, and 

(B) such corporation is an eligible corporation. 
(2) SPECIAL RULE FOR CERTAIN ACTIVITIES.—For purposes of 

paragraph (1), if, in connection with any future qualified trade 
or business, a corporation is engaged in— 

(A) start-up activities described in section 195(c)(1)(A), 
(B) activities resulting in the payment or incurring of ex-

penditures which may be treated as øresearch and experi-
mental expenditures under section 174¿ specified research 
or experimental expenditures under section 174 or domestic 
research or experimental expenditures under section 174A, 
or 

(C) activities with respect to in-house research expenses 
described in section 41(b)(4), 

assets used in such activities shall be treated as used in the 
active conduct of a qualified trade or business. Any determina-
tion under this paragraph shall be made without regard to 
whether a corporation has any gross income from such activi-
ties at the time of the determination. 

(3) QUALIFIED TRADE OR BUSINESS.—For purposes of this sub-
section, the term ‘‘qualified trade or business’’ means any trade 
or business other than— 

(A) any trade or business involving the performance of 
services in the fields of health, law, engineering, architec-
ture, accounting, actuarial science, performing arts, con-
sulting, athletics, financial services, brokerage services, or 
any trade or business where the principal asset of such 
trade or business is the reputation or skill of 1 or more of 
its employees, 
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(B) any banking, insurance, financing, leasing, investing, 
or similar business, 

(C) any farming business (including the business of rais-
ing or harvesting trees), 

(D) any business involving the production or extraction 
of products of a character with respect to which a deduc-
tion is allowable under section 613 or 613A, and 

(E) any business of operating a hotel, motel, restaurant, 
or similar business. 

(4) ELIGIBLE CORPORATION.—For purposes of this subsection, 
the term ‘‘eligible corporation’’ means any domestic corpora-
tion; except that such term shall not include— 

(A) a DISC or former DISC, 
(B) a regulated investment company, real estate invest-

ment trust, or REMIC, and 
(C) a cooperative. 

(5) STOCK IN OTHER CORPORATIONS.— 
(A) LOOK-THRU IN CASE OF SUBSIDIARIES.—For purposes 

of this subsection, stock and debt in any subsidiary cor-
poration shall be disregarded and the parent corporation 
shall be deemed to own its ratable share of the subsidi-
ary’s assets, and to conduct its ratable share of the sub-
sidiary’s activities. 

(B) PORTFOLIO STOCK OR SECURITIES.—A corporation 
shall be treated as failing to meet the requirements of 
paragraph (1) for any period during which more than 10 
percent of the value of its assets (in excess of liabilities) 
consists of stock or securities in other corporations which 
are not subsidiaries of such corporation (other than assets 
described in paragraph (6)). 

(C) SUBSIDIARY.—For purposes of this paragraph, a cor-
poration shall be considered a subsidiary if the parent 
owns more than 50 percent of the combined voting power 
of all classes of stock entitled to vote, or more than 50 per-
cent in value of all outstanding stock, of such corporation. 

(6) WORKING CAPITAL.—For purposes of paragraph (1)(A), 
any assets which— 

(A) are held as a part of the reasonably required work-
ing capital needs of a qualified trade or business of the cor-
poration, or 

(B) are held for investment and are reasonably expected 
to be used within 2 years to finance research and experi-
mentation in a qualified trade or business or increases in 
working capital needs of a qualified trade or business, 

shall be treated as used in the active conduct of a qualified 
trade or business. For periods after the corporation has been 
in existence for at least 2 years, in no event may more than 
50 percent of the assets of the corporation qualify as used in 
the active conduct of a qualified trade or business by reason of 
this paragraph. 

(7) MAXIMUM REAL ESTATE HOLDINGS.—A corporation shall 
not be treated as meeting the requirements of paragraph (1) 
for any period during which more than 10 percent of the total 
value of its assets consists of real property which is not used 
in the active conduct of a qualified trade or business. For pur-
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poses of the preceding sentence, the ownership of, dealing in, 
or renting of real property shall not be treated as the active 
conduct of a qualified trade or business. 

(8) COMPUTER SOFTWARE ROYALTIES.—For purposes of para-
graph (1), rights to computer software which produces active 
business computer software royalties (within the meaning of 
section 543(d)(1)) shall be treated as an asset used in the ac-
tive conduct of a trade or business. 

(f) STOCK ACQUIRED ON CONVERSION OF OTHER STOCK.—If any 
stock in a corporation is acquired solely through the conversion of 
other stock in such corporation which is qualified small business 
stock in the hands of the taxpayer— 

(1) the stock so acquired shall be treated as qualified small 
business stock in the hands of the taxpayer, and 

(2) the stock so acquired shall be treated as having been held 
during the period during which the converted stock was held. 

(g) TREATMENT OF PASS-THRU ENTITIES.— 
(1) IN GENERAL.—If any amount included in gross income by 

reason of holding an interest in a pass-thru entity meets the 
requirements of paragraph (2)— 

(A) such amount shall be treated as gain described in 
subsection (a), and 

(B) for purposes of applying subsection (b), such amount 
shall be treated as gain from a disposition of stock in the 
corporation issuing the stock disposed of by the pass-thru 
entity and the taxpayer’s proportionate share of the ad-
justed basis of the pass-thru entity in such stock shall be 
taken into account. 

(2) REQUIREMENTS.—An amount meets the requirements of 
this paragraph if— 

(A) such amount is attributable to gain on the sale or ex-
change by the pass-thru entity of stock which is qualified 
small business stock in the hands of such entity (deter-
mined by treating such entity as an individual) and which 
was held by such entity for more than 5 years, and 

(B) such amount is includible in the gross income of the 
taxpayer by reason of the holding of an interest in such en-
tity which was held by the taxpayer on the date on which 
such pass-thru entity acquired such stock and at all times 
thereafter before the disposition of such stock by such 
pass-thru entity. 

(3) LIMITATION BASED ON INTEREST ORIGINALLY HELD BY TAX-
PAYER.—Paragraph (1) shall not apply to any amount to the ex-
tent such amount exceeds the amount to which paragraph (1) 
would have applied if such amount were determined by ref-
erence to the interest the taxpayer held in the pass-thru entity 
on the date the qualified small business stock was acquired. 

(4) PASS-THRU ENTITY.—For purposes of this subsection, the 
term ‘‘pass-thru entity’’ means— 

(A) any partnership, 
(B) any S corporation, 
(C) any regulated investment company, and 
(D) any common trust fund. 

(h) CERTAIN TAX-FREE AND OTHER TRANSFERS.—For purposes of 
this section— 
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(1) IN GENERAL.—In the case of a transfer described in para-
graph (2), the transferee shall be treated as— 

(A) having acquired such stock in the same manner as 
the transferor, and 

(B) having held such stock during any continuous period 
immediately preceding the transfer during which it was 
held (or treated as held under this subsection) by the 
transferor. 

(2) DESCRIPTION OF TRANSFERS.—A transfer is described in 
this subsection if such transfer is— 

(A) by gift, 
(B) at death, or 
(C) from a partnership to a partner of stock with respect 

to which requirements similar to the requirements of sub-
section (g) are met at the time of the transfer (without re-
gard to the 5-year holding period requirement). 

(3) CERTAIN RULES MADE APPLICABLE.—Rules similar to the 
rules of section 1244(d)(2) shall apply for purposes of this sec-
tion. 

(4) INCORPORATIONS AND REORGANIZATIONS INVOLVING NON-
QUALIFIED STOCK.— 

(A) IN GENERAL.—In the case of a transaction described 
in section 351 or a reorganization described in section 368, 
if qualified small business stock is exchanged for other 
stock which would not qualify as qualified small business 
stock but for this subparagraph, such other stock shall be 
treated as qualified small business stock acquired on the 
date on which the exchanged stock was acquired. 

(B) LIMITATION.—This section shall apply to gain from 
the sale or exchange of stock treated as qualified small 
business stock by reason of subparagraph (A) only to the 
extent of the gain which would have been recognized at 
the time of the transfer described in subparagraph (A) if 
section 351 or 368 had not applied at such time. The pre-
ceding sentence shall not apply if the stock which is treat-
ed as qualified small business stock by reason of subpara-
graph (A) is issued by a corporation which (as of the time 
of the transfer described in subparagraph (A)) is a quali-
fied small business. 

(C) SUCCESSIVE APPLICATION.—For purposes of this para-
graph, stock treated as qualified small business stock 
under subparagraph (A) shall be so treated for subsequent 
transactions or reorganizations, except that the limitation 
of subparagraph (B) shall be applied as of the time of the 
first transfer to which such limitation applied (determined 
after the application of the second sentence of subpara-
graph (B)). 

(D) CONTROL TEST.—In the case of a transaction de-
scribed in section 351, this paragraph shall apply only if, 
immediately after the transaction, the corporation issuing 
the stock owns directly or indirectly stock representing 
control (within the meaning of section 368(c)) of the cor-
poration whose stock was exchanged. 

(i) BASIS RULES.—For purposes of this section— 
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(1) STOCK EXCHANGED FOR PROPERTY.—In the case where the 
taxpayer transfers property (other than money or stock) to a 
corporation in exchange for stock in such corporation— 

(A) such stock shall be treated as having been acquired 
by the taxpayer on the date of such exchange, and 

(B) the basis of such stock in the hands of the taxpayer 
shall in no event be less than the fair market value of the 
property exchanged. 

(2) TREATMENT OF CONTRIBUTIONS TO CAPITAL.—If the ad-
justed basis of any qualified small business stock is adjusted 
by reason of any contribution to capital after the date on which 
such stock was originally issued, in determining the amount of 
the adjustment by reason of such contribution, the basis of the 
contributed property shall in no event be treated as less than 
its fair market value on the date of the contribution. 

(j) TREATMENT OF CERTAIN SHORT POSITIONS.— 
(1) IN GENERAL.—If the taxpayer has an offsetting short posi-

tion with respect to any qualified small business stock, sub-
section (a) shall not apply to any gain from the sale or ex-
change of such stock unless— 

(A) such stock was held by the taxpayer for more than 
5 years as of the first day on which there was such a short 
position, and 

(B) the taxpayer elects to recognize gain as if such stock 
were sold on such first day for its fair market value. 

(2) OFFSETTING SHORT POSITION.—For purposes of paragraph 
(1), the taxpayer shall be treated as having an offsetting short 
position with respect to any qualified small business stock if— 

(A) the taxpayer has made a short sale of substantially 
identical property, 

(B) the taxpayer has acquired an option to sell substan-
tially identical property at a fixed price, or 

(C) to the extent provided in regulations, the taxpayer 
has entered into any other transaction which substantially 
reduces the risk of loss from holding such qualified small 
business stock. 

For purposes of the preceding sentence, any reference to the 
taxpayer shall be treated as including a reference to any per-
son who is related (within the meaning of section 267(b) or 
707(b)) to the taxpayer. 

(k) REGULATIONS.—The Secretary shall prescribe such regula-
tions as may be appropriate to carry out the purposes of this sec-
tion, including regulations to prevent the avoidance of the purposes 
of this section through split-ups, shell corporations, partnerships, 
or otherwise. 

* * * * * * * 

VerDate Sep 11 2014 11:36 Jan 24, 2024 Jkt 054628 PO 00000 Frm 00315 Fmt 6659 Sfmt 6601 E:\HR\OC\HR353P1.XXX HR353P1rf
re

de
ric

k 
on

 L
A

P
8M

3W
LY

3P
R

O
D

 w
ith

 H
E

A
R

IN
G



310 

CHAPTER 3—WITHHOLDING OF TAX ON NON-
RESIDENT ALIENS AND FOREIGN CORPORA-
TIONS 

Subchapter A—NONRESIDENT ALIENS AND 
FOREIGN CORPORATIONS 

Sec. 1441. Withholding of tax on nonresident aliens. 
* * * * * * * 

Sec. 1447. Withholding for qualified residents of Taiwan. 

* * * * * * * 
SEC. 1447. WITHHOLDING FOR QUALIFIED RESIDENTS OF TAIWAN. 

For reduced rates of withholding for certain residents of Taiwan, 
see section 894A. 

* * * * * * * 

Subtitle C—Employment Taxes 
* * * * * * * 

CHAPTER 21—FEDERAL INSURANCE 
CONTRIBUTIONS ACT 

* * * * * * * 

Subchapter D—CREDITS 

* * * * * * * 
SEC. 3134. EMPLOYEE RETENTION CREDIT FOR EMPLOYERS SUBJECT 

TO CLOSURE DUE TO COVID–19. 
(a) IN GENERAL.—In the case of an eligible employer, there shall 

be allowed as a credit against applicable employment taxes for each 
calendar quarter an amount equal to 70 percent of the qualified 
wages with respect to each employee of such employer for such cal-
endar quarter. 

(b) LIMITATIONS AND REFUNDABILITY.— 
(1) IN GENERAL.— 

(A) WAGES TAKEN INTO ACCOUNT.—The amount of quali-
fied wages with respect to any employee which may be 
taken into account under subsection (a) by the eligible em-
ployer for any calendar quarter shall not exceed $10,000. 

(B) RECOVERY STARTUP BUSINESSES.—In the case of an 
eligible employer which is a recovery startup business (as 
defined in subsection (c)(5)), the amount of the credit al-
lowed under subsection (a) (after application of subpara-
graph (A)) for any calendar quarter shall not exceed 
$50,000. 

(2) CREDIT LIMITED TO EMPLOYMENT TAXES.—The credit al-
lowed by subsection (a) with respect to any calendar quarter 
shall not exceed the applicable employment taxes (reduced by 
any credits allowed under sections 3131 and 3132) on the 
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wages paid with respect to the employment of all the employ-
ees of the eligible employer for such calendar quarter. 

(3) REFUNDABILITY OF EXCESS CREDIT.—If the amount of the 
credit under subsection (a) exceeds the limitation of paragraph 
(2) for any calendar quarter, such excess shall be treated as an 
overpayment that shall be refunded under sections 6402(a) and 
6413(b). 

(c) DEFINITIONS.—For purposes of this section— 
(1) APPLICABLE EMPLOYMENT TAXES.—The term ‘‘applicable 

employment taxes’’ means the following: 
(A) The taxes imposed under section 3111(b). 
(B) So much of the taxes imposed under section 3221(a) 

as are attributable to the rate in effect under section 
3111(b). 

(2) ELIGIBLE EMPLOYER.— 
(A) IN GENERAL.—The term ‘‘eligible employer’’ means 

any employer— 
(i) which was carrying on a trade or business during 

the calendar quarter for which the credit is deter-
mined under subsection (a), and 

(ii) with respect to any calendar quarter, for which— 
(I) the operation of the trade or business de-

scribed in clause (i) is fully or partially suspended 
during the calendar quarter due to orders from an 
appropriate governmental authority limiting com-
merce, travel, or group meetings (for commercial, 
social, religious, or other purposes) due to the 
coronavirus disease 2019 (COVID–19), 

(II) the gross receipts (within the meaning of 
section 448(c)) of such employer for such calendar 
quarter are less than 80 percent of the gross re-
ceipts of such employer for the same calendar 
quarter in calendar year 2019, or 

(III) the employer is a recovery startup business 
(as defined in paragraph (5)). 

With respect to any employer for any calendar quarter, if 
such employer was not in existence as of the beginning of 
the same calendar quarter in calendar year 2019, clause 
(ii)(II) shall be applied by substituting ‘‘2020’’ for ‘‘2019’’. 

(B) ELECTION TO USE ALTERNATIVE QUARTER.—At the 
election of the employer— 

(i) subparagraph (A)(ii)(II) shall be applied— 
(I) by substituting ‘‘for the immediately pre-

ceding calendar quarter’’ for ‘‘for such calendar 
quarter’’, and 

(II) by substituting ‘‘the corresponding calendar 
quarter in calendar year 2019’’ for ‘‘the same cal-
endar quarter in calendar year 2019’’, and 

(ii) the last sentence of subparagraph (A) shall be 
applied by substituting ‘‘the corresponding calendar 
quarter in calendar year 2019’’ for ‘‘the same calendar 
quarter in calendar year 2019’’. 

An election under this subparagraph shall be made at such 
time and in such manner as the Secretary shall prescribe. 
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(C) TAX-EXEMPT ORGANIZATIONS.—In the case of an orga-
nization which is described in section 501(c) and exempt 
from tax under section 501(a)— 

(i) clauses (i) and (ii)(I) of subparagraph (A) shall 
apply to all operations of such organization, and 

(ii) any reference in this section to gross receipts 
shall be treated as a reference to gross receipts within 
the meaning of section 6033. 

(3) QUALIFIED WAGES.— 
(A) IN GENERAL.—The term ‘‘qualified wages’’ means— 

(i) in the case of an eligible employer for which the 
average number of full-time employees (within the 
meaning of section 4980H) employed by such eligible 
employer during 2019 was greater than 500, wages 
paid by such eligible employer with respect to which 
an employee is not providing services due to cir-
cumstances described in subclause (I) or (II) of para-
graph (2)(A)(ii), or 

(ii) in the case of an eligible employer for which the 
average number of full-time employees (within the 
meaning of section 4980H) employed by such eligible 
employer during 2019 was not greater than 500— 

(I) with respect to an eligible employer de-
scribed in subclause (I) of paragraph (2)(A)(ii), 
wages paid by such eligible employer with respect 
to an employee during any period described in 
such clause, or 

(II) with respect to an eligible employer de-
scribed in subclause (II) of such paragraph, wages 
paid by such eligible employer with respect to an 
employee during such quarter. 

(B) SPECIAL RULE FOR EMPLOYERS NOT IN EXISTENCE IN 
2019.—In the case of any employer that was not in exist-
ence in 2019, subparagraph (A) shall be applied by sub-
stituting ‘‘2020’’ for ‘‘2019’’ each place it appears. 

(C) SEVERELY FINANCIALLY DISTRESSED EMPLOYERS.— 
(i) IN GENERAL.—Notwithstanding subparagraph 

(A)(i), in the case of a severely financially distressed 
employer, the term ‘‘qualified wages’’ means wages 
paid by such employer with respect to an employee 
during any calendar quarter. 

(ii) DEFINITION.—The term ‘‘severely financially dis-
tressed employer’’ means an eligible employer as de-
fined in paragraph (2), determined by substituting 
‘‘less than 10 percent’’ for ‘‘less than 80 percent’’ in 
subparagraph (A)(ii)(II) thereof. 

(D) EXCEPTION.—The term ‘‘qualified wages’’ shall not 
include any wages taken into account under sections 41, 
45A, 45P, 45S, 51, 1396, 3131, and 3132. 

(4) WAGES.— 
(A) IN GENERAL.—The term ‘‘wages’’ means wages (as de-

fined in section 3121(a)) and compensation (as defined in 
section 3231(e)). For purposes of the preceding sentence, in 
the case of any organization or entity described in sub-
section (f)(2), wages as defined in section 3121(a) shall be 
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determined without regard to paragraphs (5), (6), (7), (10), 
and (13) of section 3121(b) (except with respect to services 
performed in a penal institution by an inmate thereof). 

(B) ALLOWANCE FOR CERTAIN HEALTH PLAN EXPENSES.— 
(i) IN GENERAL.—Such term shall include amounts 

paid by the eligible employer to provide and maintain 
a group health plan (as defined in section 5000(b)(1)), 
but only to the extent that such amounts are excluded 
from the gross income of employees by reason of sec-
tion 106(a). 

(ii) ALLOCATION RULES.—For purposes of this sec-
tion, amounts treated as wages under clause (i) shall 
be treated as paid with respect to any employee (and 
with respect to any period) to the extent that such 
amounts are properly allocable to such employee (and 
to such period) in such manner as the Secretary may 
prescribe. Except as otherwise provided by the Sec-
retary, such allocation shall be treated as properly 
made if made on the basis of being pro rata among pe-
riods of coverage. 

(5) RECOVERY STARTUP BUSINESS.—The term ‘‘recovery start-
up business’’ means any employer— 

(A) which began carrying on any trade or business after 
February 15, 2020, and 

(B) for which the average annual gross receipts of such 
employer (as determined under rules similar to the rules 
under section 448(c)(3)) for the 3-taxable-year period end-
ing with the taxable year which precedes the calendar 
quarter for which the credit is determined under sub-
section (a) does not exceed $1,000,000. 

(6) OTHER TERMS.—Any term used in this section which is 
also used in this chapter or chapter 22 shall have the same 
meaning as when used in such chapter. 

(d) AGGREGATION RULE.—All persons treated as a single employer 
under subsection (a) or (b) of section 52, or subsection (m) or (o) 
of section 414, shall be treated as one employer for purposes of this 
section. 

(e) CERTAIN RULES TO APPLY.—For purposes of this section, rules 
similar to the rules of sections 51(i)(1) and 280C(a) shall apply. 

(f) CERTAIN GOVERNMENTAL EMPLOYERS.— 
(1) IN GENERAL.—This credit shall not apply to the Govern-

ment of the United States, the government of any State or po-
litical subdivision thereof, or any agency or instrumentality of 
any of the foregoing. 

(2) EXCEPTION.—Paragraph (1) shall not apply to— 
(A) any organization described in section 501(c)(1) and 

exempt from tax under section 501(a), or 
(B) any entity described in paragraph (1) if— 

(i) such entity is a college or university, or 
(ii) the principal purpose or function of such entity 

is providing medical or hospital care. 
In the case of any entity described in subparagraph (B), 
such entity shall be treated as satisfying the requirements 
of subsection (c)(2)(A)(i). 
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(g) ELECTION TO NOT TAKE CERTAIN WAGES INTO ACCOUNT.—This 
section shall not apply to so much of the qualified wages paid by 
an eligible employer as such employer elects (at such time and in 
such manner as the Secretary may prescribe) to not take into ac-
count for purposes of this section. 

(h) COORDINATION WITH CERTAIN PROGRAMS.— 
(1) IN GENERAL.—This section shall not apply to so much of 

the qualified wages paid by an eligible employer as are taken 
into account as payroll costs in connection with— 

(A) a covered loan under section 7(a)(37) or 7A of the 
Small Business Act, 

(B) a grant under section 324 of the Economic Aid to 
Hard-Hit Small Businesses, Non-Profits, and Venues Act, 
or 

(C) a restaurant revitalization grant under section 5003 
of the American Rescue Plan Act of 2021. 

(2) APPLICATION WHERE PPP LOANS NOT FORGIVEN.—The 
Secretary shall issue guidance providing that payroll costs paid 
during the covered period shall not fail to be treated as quali-
fied wages under this section by reason of paragraph (1) to the 
extent that— 

(A) a covered loan of the taxpayer under section 7(a)(37) 
of the Small Business Act is not forgiven by reason of a de-
cision under section 7(a)(37)(J) of such Act, or 

(B) a covered loan of the taxpayer under section 7A of 
the Small Business Act is not forgiven by reason of a deci-
sion under section 7A(g) of such Act. 

Terms used in the preceding sentence which are also used in 
section 7A(g) or 7(a)(37)(J) of the Small Business Act shall, 
when applied in connection with either such section, have the 
same meaning as when used in such section, respectively. 

(i) THIRD PARTY PAYORS.—Any credit allowed under this section 
shall be treated as a credit described in section 3511(d)(2). 

(j) ADVANCE PAYMENTS.— 
(1) IN GENERAL.—Except as provided in paragraph (2), no ad-

vance payment of the credit under subsection (a) shall be al-
lowed. 

(2) ADVANCE PAYMENTS TO SMALL EMPLOYERS.— 
(A) IN GENERAL.—Under rules provided by the Secretary, 

an eligible employer for which the average number of full- 
time employees (within the meaning of section 4980H) em-
ployed by such eligible employer during 2019 was not 
greater than 500 may elect for any calendar quarter to re-
ceive an advance payment of the credit under subsection 
(a) for such quarter in an amount not to exceed 70 percent 
of the average quarterly wages paid by the employer in 
calendar year 2019. 

(B) SPECIAL RULE FOR SEASONAL EMPLOYERS.—In the 
case of any employer who employs seasonal workers (as 
defined in section 45R(d)(5)(B)), the employer may elect to 
apply subparagraph (A) by substituting ‘‘the wages for the 
calendar quarter in 2019 which corresponds to the cal-
endar quarter to which the election relates’’ for ‘‘the aver-
age quarterly wages paid by the employer in calendar year 
2019’’. 
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(C) SPECIAL RULE FOR EMPLOYERS NOT IN EXISTENCE IN 
2019.—In the case of any employer that was not in exist-
ence in 2019, subparagraphs (A) and (B) shall each be ap-
plied by substituting ‘‘2020’’ for ‘‘2019’’ each place it ap-
pears. 

(3) RECONCILIATION OF CREDIT WITH ADVANCE PAYMENTS.— 
(A) IN GENERAL.—The amount of credit which would (but 

for this subsection) be allowed under this section shall be 
reduced (but not below zero) by the aggregate payment al-
lowed to the taxpayer under paragraph (2). Any failure to 
so reduce the credit shall be treated as arising out of a 
mathematical or clerical error and assessed according to 
section 6213(b)(1). 

(B) EXCESS ADVANCE PAYMENTS.—If the advance pay-
ments to a taxpayer under paragraph (2) for a calendar 
quarter exceed the credit allowed by this section (deter-
mined without regard to subparagraph (A)), the tax im-
posed under section 3111(b) or so much of the tax imposed 
under section 3221(a) as is attributable to the rate in effect 
under section 3111(b) (whichever is applicable) for the cal-
endar quarter shall be increased by the amount of such ex-
cess. 

(k) TREATMENT OF DEPOSITS.—The Secretary shall waive any 
penalty under section 6656 for any failure to make a deposit of any 
applicable employment taxes if the Secretary determines that such 
failure was due to the reasonable anticipation of the credit allowed 
under this section. 

ø(l) EXTENSION OF LIMITATION ON ASSESSMENT.—Notwithstanding 
section 6501, the limitation on the time period for the assessment 
of any amount attributable to a credit claimed under this section 
shall not expire before the date that is 5 years after the later of— 

ø(1) the date on which the original return which includes the 
calendar quarter with respect to which such credit is deter-
mined is filed, or 

ø(2) the date on which such return is treated as filed under 
section 6501(b)(2).¿ 

(l) EXTENSION OF LIMITATION ON ASSESSMENT.— 
(1) IN GENERAL.—Notwithstanding section 6501, the limita-

tion on the time period for the assessment of any amount attrib-
utable to a credit claimed under this section shall not expire be-
fore the date that is 6 years after the latest of— 

(A) the date on which the original return which includes 
the calendar quarter with respect to which such credit is 
determined is filed, 

(B) the date on which such return is treated as filed 
under section 6501(b)(2), or 

(C) the date on which the claim for credit or refund with 
respect to such credit is made. 

(2) DEDUCTION FOR WAGES TAKEN INTO ACCOUNT IN DETER-
MINING IMPROPERLY CLAIMED CREDIT.— 

(A) IN GENERAL.—Notwithstanding section 6511, in the 
case of an assessment attributable to a credit claimed 
under this section, the limitation on the time period for 
credit or refund of any amount attributable to a deduction 
for improperly claimed ERTC wages shall not expire before 
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the time period for such assessment expires under para-
graph (1). 

(B) IMPROPERLY CLAIMED ERTC WAGES.—For purposes of 
this paragraph, the term ‘‘improperly claimed ERTC 
wages’’ means, with respect to an assessment attributable to 
a credit claimed under this section, the wages with respect 
to which a deduction would not have been allowed if the 
portion of the credit to which such assessment relates had 
been properly claimed. 

(m) REGULATIONS AND GUIDANCE.—The Secretary shall issue 
such forms, instructions, regulations, and other guidance as are 
necessary— 

(1) to allow the advance payment of the credit under sub-
section (a) as provided in subsection (j)(2), subject to the limita-
tions provided in this section, based on such information as the 
Secretary shall require, 

(2) with respect to the application of the credit under sub-
section (a) to third party payors (including professional em-
ployer organizations, certified professional employer organiza-
tions, or agents under section 3504), including regulations or 
guidance allowing such payors to submit documentation nec-
essary to substantiate the eligible employer status of employ-
ers that use such payors, and 

(3) to prevent the avoidance of the purposes of the limita-
tions under this section, including through the leaseback of 
employees. 

Any forms, instructions, regulations, or other guidance described in 
paragraph (2) shall require the customer to be responsible for the 
accounting of the credit and for any liability for improperly claimed 
credits and shall require the certified professional employer organi-
zation or other third party payor to accurately report such tax cred-
its based on the information provided by the customer. 

(n) APPLICATION.—This section shall only apply to wages paid 
after June 30, 2021, and before October 1, 2021 (or, in the case of 
wages paid by an eligible employer which is a recovery startup 
business, January 1, 2022). 

CHAPTER 24—COLLECTION OF INCOME TAX 
AT SOURCE ON WAGES 

* * * * * * * 
SEC. 3406. BACKUP WITHHOLDING. 

(a) REQUIREMENT TO DEDUCT AND WITHHOLD.— 
(1) IN GENERAL.—In the case of any reportable payment, if— 

(A) the payee fails to furnish his TIN to the payor in the 
manner required, 

(B) the Secretary notifies the payor that the TIN fur-
nished by the payee is incorrect, 

(C) there has been a notified payee underreporting de-
scribed in subsection (c), or 

(D) there has been a payee certification failure described 
in subsection (d), 
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then the payor shall deduct and withhold from such payment 
a tax equal to the product of the fourth lowest rate of tax ap-
plicable under section 1(c) and such payment. 

(2) SUBPARAGRAPHS (C) AND (D) OF PARAGRAPH (1) APPLY ONLY 
TO INTEREST AND DIVIDEND PAYMENTS.—Subparagraphs (C) 
and (D) of paragraph (1) shall apply only to reportable interest 
or dividend payments. 

(b) REPORTABLE PAYMENT, ETC..—For purposes of this section— 
(1) REPORTABLE PAYMENT.—The term ‘‘reportable payment’’ 

means— 
(A) any reportable interest or dividend payment, and 
(B) any other reportable payment. 

(2) REPORTABLE INTEREST OR DIVIDEND PAYMENT.— 
(A) IN GENERAL.—The term ‘‘reportable interest or divi-

dend payment’’ means any payment of a kind, and to a 
payee, required to be shown on a return required under— 

(i) section 6049(a) (relating to payments of interest), 
(ii) section 6042(a) (relating to payments of divi-

dends), or 
(iii) section 6044 (relating to payments of patronage 

dividends) but only to the extent such payment is in 
money. 

(B) SPECIAL RULE FOR PATRONAGE DIVIDENDS.—For pur-
poses of subparagraphs (C) and (D) of subsection (a)(1), the 
term ‘‘reportable interest or dividend payment’’ shall not 
include any payment to which section 6044 (relating to pa-
tronage dividends) applies unless 50 percent or more of 
such payment is in money. 

(3) OTHER REPORTABLE PAYMENT.—The term ‘‘other report-
able payment’’ means any payment of a kind, and to a payee, 
required to be shown on a return required under— 

(A) section 6041 (relating to certain information at 
source), 

(B) section 6041A(a) (relating to payments of remunera-
tion for services), 

(C) section 6045 (relating to returns of brokers), 
(D) section 6050A (relating to reporting requirements of 

certain fishing boat operators), but only to the extent such 
payment is in money and represents a share of the pro-
ceeds of the catch, 

(E) section 6050N (relating to payments of royalties), or 
(F) section 6050W (relating to returns relating to pay-

ments made in settlement of payment card transactions). 
(4) WHETHER PAYMENT IS OF REPORTABLE KIND DETERMINED 

WITHOUT REGARD TO MINIMUM AMOUNT.—The determination of 
whether any payment is of a kind required to be shown on a 
return described in paragraph (2) or (3) shall be made without 
regard to any minimum amount which must be paid before a 
return is required. 

(5) EXCEPTION FOR CERTAIN SMALL PAYMENTS.—To the extent 
provided in regulations, the term ‘‘reportable payment’’ shall 
not include any payment which— 

(A) does not exceed $10, and 
(B) if determined for a 1-year period, would not exceed 

$10. 
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(6) OTHER REPORTABLE PAYMENTS INCLUDE PAYMENTS DE-
SCRIBED IN SECTION 6041(A) OR 6041A(A) øONLY WHERE AGGRE-
GATE FOR CALENDAR YEAR IS $600 OR MORE¿ ONLY IF IN EXCESS 
OF THRESHOLD.—Any payment of a kind required to be shown 
on a return required under section 6041(a) or 6041A(a) which 
is made during any calendar year shall be treated as a report-
able payment only if— 

(A) the aggregate amount of such payment and all pre-
vious payments described in such sections by the payor to 
the payee during such calendar year equals or exceeds 
ø$600¿ the dollar amount in effect for such calendar year 
under section 6041(a), 

(B) the payor was required under section 6041(a) or 
6041A(a) to file a return for the preceding calendar year 
with respect to payments to the payee, or 

(C) during the preceding calendar year, the payor made 
reportable payments to the payee with respect to which 
amounts were required to be deducted and withheld under 
subsection (a). 

(7) EXCEPTION FOR CERTAIN WINDOW PAYMENTS OF INTEREST, 
ETC..—For purposes of subparagraphs (C) and (D) of subsection 
(a)(1), the term ‘‘reportable interest or dividend payment’’ shall 
not include any payment— 

(A) in redemption of a coupon on a bearer instrument or 
in redemption of a United States savings bond, or 

(B) to the extent provided in regulations, of interest on 
instruments similar to those described in subparagraph 
(A). 

The preceding sentence shall not apply for purposes of deter-
mining whether there is payee underreporting described in 
subsection (c). 

(c) NOTIFIED PAYEE UNDERREPORTING WITH RESPECT TO INTEREST 
AND DIVIDENDS.— 

(1) NOTIFIED PAYEE UNDERREPORTING.—If— 
(A) the Secretary determines with respect to any payee 

that there has been payee underreporting, 
(B) at least 4 notices have been mailed by the Secretary 

to the payee (over a period of at least 120 days) with re-
spect to the underreporting, and 

(C) in the case of any payee who has filed a return for 
the taxable year, any deficiency of tax attributable to such 
failure has been assessed, 

the Secretary may notify payors of reportable interest or divi-
dend payments with respect to such payee of the requirement 
to deduct and withhold under subsection (a)(1)(C) (but not the 
reasons for the withholding under subsection (a)(1)(C)). 

(2) PAYEE UNDERREPORTING DEFINED.—For purposes of this 
section, there has been payee underreporting if for any taxable 
year the Secretary determines that— 

(A) the payee failed to include in his return of tax under 
chapter 1 for such year any portion of a reportable interest 
or dividend payment required to be shown on such return, 
or 
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(B) the payee may be required to file a return for such 
year and to include a reportable interest or dividend pay-
ment in such return, but failed to file such return. 

(3) DETERMINATION BY SECRETARY TO STOP (OR NOT TO START) 
WITHHOLDING.— 

(A) IN GENERAL.—If the Secretary determines that— 
(i) there was no payee underreporting, 
(ii) any payee underreporting has been corrected 

(and any tax, penalty, or interest with respect to the 
payee underreporting has been paid), 

(iii) withholding under subsection (a)(1)(C) has 
caused (or would cause) undue hardship to the payee 
and it is unlikely that any payee underreporting by 
such payee will occur again, or 

(iv) there is a bona fide dispute as to whether there 
has been any payee underreporting, 

then the Secretary shall take the action described in sub-
paragraph (B). 

(B) SECRETARY TO TAKE ACTION TO STOP (OR NOT TO 
START) WITHHOLDING.—For purposes of subparagraph (A), 
if at the time of the Secretary’s determination under sub-
paragraph (A)— 

(i) no notice has been given under paragraph (1) to 
any payor with respect to the underreporting, the Sec-
retary shall not give any such notice, or 

(ii) if such notice has been given, the Secretary 
shall— 

(I) provide the payee with a written certification 
that withholding under subsection (a)(1)(C) is to 
stop, and 

(II) notify the applicable payors (and brokers) 
that such withholding is to stop. 

(C) TIME FOR TAKING ACTION WHERE NOTICE TO PAYOR 
HAS BEEN GIVEN.—In any case where notice has been given 
under paragraph (1) to any payor with respect to any 
underreporting, if the Secretary makes a determination 
under subparagraph (A) during the 12-month period end-
ing on October 15 of any calendar year— 

(i) except as provided in clause (ii), the Secretary 
shall take the action described in subparagraph (B)(ii) 
to bring about the stopping of withholding no later 
than December 1 of such calendar year, or 

(ii) in the case of— 
(I) a no payee underreporting determination 

under clause (i) of subparagraph (A), or 
(II) a hardship determination under clause (iii) 

of subparagraph (A), 
such action shall be taken no later than the 45th day after 
the day on which the Secretary made the determination. 

(D) OPPORTUNITY TO REQUEST DETERMINATION.—The 
Secretary shall prescribe procedures under which— 

(i) a payee may request a determination under sub-
paragraph (A), and 

(ii) the payee may provide information with respect 
to such request. 
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(4) PAYOR NOTIFIES PAYEE OF WITHHOLDING BECAUSE OF 
PAYEE UNDERREPORTING.—Any payor required to withhold any 
tax under subsection (a)(1)(C) shall, at the time such with-
holding begins, notify the payee of such withholding. 

(5) PAYEE MAY BE REQUIRED TO NOTIFY SECRETARY WHO HIS 
PAYORS AND BROKERS ARE.—For purposes of this section, the 
Secretary may require any payee of reportable interest or divi-
dend payments who is subject to withholding under subsection 
(a)(1)(C) to notify the Secretary of— 

(A) all payors from whom the payee receives reportable 
interest or dividend payments, and 

(B) all brokers with whom the payee has accounts which 
may involve reportable interest or dividend payments. 

The Secretary may notify any such broker that such payee is 
subject to withholding under subsection (a)(1)(C). 

(d) INTEREST AND DIVIDEND BACKUP WITHHOLDING APPLIES TO 
NEW ACCOUNTS AND INSTRUMENTS UNLESS PAYEE CERTIFIES THAT 
HE IS NOT SUBJECT TO SUCH WITHHOLDING.— 

(1) IN GENERAL.—There is a payee certification failure unless 
the payee has certified to the payor, under penalty of perjury, 
that such payee is not subject to withholding under subsection 
(a)(1)(C). 

(2) SPECIAL RULES FOR READILY TRADABLE INSTRUMENTS.— 
(A) IN GENERAL.—Subsection (a)(1)(D) shall apply to any 

reportable interest or dividend payment to any payee on 
any readily tradable instrument if (and only if) the payor 
was notified by a broker under subparagraph (B) or no cer-
tification was provided to the payor by the payee under 
paragraph (1) and— 

(i) such instrument was acquired directly by the 
payee from the payor, or 

(ii) such instrument is held by the payor as nominee 
for the payee. 

(B) BROKER NOTIFIES PAYOR.—If— 
(i) a payee acquires any readily tradable instrument 

through a broker, and 
(ii) with respect to such acquisition— 

(I) the payee fails to furnish his TIN to the 
broker in the manner required under subsection 
(a)(1)(A), 

(II) the Secretary notifies such broker before 
such acquisition that the TIN furnished by the 
payee is incorrect, 

(III) the Secretary notifies such broker before 
such acquisition that such payee is subject to 
withholding under subsection (a)(1)(C), or 

(IV) the payee does not provide a certification to 
such broker under subparagraph (C), 

such broker shall, within such period as the Secretary may 
prescribe by regulations (but not later than 15 days after 
such acquisition), notify the payor that such payee is sub-
ject to withholding under subparagraph (A), (B), (C), or (D) 
of subsection (a)(1), respectively. 

(C) TIME FOR PAYEE TO PROVIDE CERTIFICATION TO 
BROKER.—In the case of any readily tradable instrument 
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acquired by a payee through a broker, the certification de-
scribed in paragraph (1) may be provided by the payee to 
such broker— 

(i) at any time after the payee’s account with the 
broker was established and before the acquisition of 
such instrument, or 

(ii) in connection with the acquisition of such instru-
ment. 

(3) EXCEPTION FOR EXISTING ACCOUNTS, ETC..—This sub-
section and subsection (a)(1)(D) shall not apply to any report-
able interest or dividend payment which is paid or credited— 

(A) in the case of interest or any other amount of a kind 
reportable under section 6049, with respect to any account 
(whatever called) established before January 1, 1984, or 
with respect to any instrument acquired before January 1, 
1984, 

(B) in the case of dividends or any other amount report-
able under section 6042, on any stock or other instrument 
acquired before January 1, 1984, or 

(C) in the case of patronage dividends or other amounts 
of a kind reportable under section 6044, with respect to 
any membership acquired, or contract entered into, before 
January 1, 1984. 

(4) EXCEPTION FOR READILY TRADABLE INSTRUMENTS AC-
QUIRED THROUGH EXISTING BROKERAGE ACCOUNTS.—Subpara-
graph (B) of paragraph (2) shall not apply with respect to a 
readily tradable instrument which was acquired through an ac-
count with a broker if— 

(A) such account was established before January 1, 1984, 
and 

(B) during 1983, such broker bought or sold instruments 
for the payee (or acted as a nominee for the payee) through 
such account. 

The preceding sentence shall not apply with respect to any 
readily tradable instrument acquired through such account 
after the broker was notified by the Secretary that the payee 
is subject to withholding under subsection (a)(1)(C). 

(e) PERIOD FOR WHICH WITHHOLDING IS IN EFFECT.— 
(1) FAILURE TO FURNISH TIN.—In the case of any failure by 

a payee to furnish his TIN to a payor in the manner required, 
subsection (a) shall apply to any reportable payment made by 
such payor during the period during which the TIN has not 
been furnished in the manner required. The Secretary may re-
quire that a TIN required to be furnished under subsection 
(a)(1)(A) be provided under penalties of perjury only with re-
spect to interest, dividends, patronage dividends, and amounts 
subject to broker reporting. 

(2) NOTIFICATION OF INCORRECT NUMBER.—In any case in 
which the Secretary notifies the payor that the TIN furnished 
by the payee is incorrect, subsection (a) shall apply to any re-
portable payment made by such payor— 

(A) after the close of the 30th day after the day on which 
the payor received such notification, and 

(B) before the payee furnishes another TIN in the man-
ner required. 
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(3) NOTIFIED PAYEE UNDERREPORTING DESCRIBED IN SUB-
SECTION (C).— 

(A) IN GENERAL.—In the case of any notified payee 
underreporting described in subsection (c), subsection (a) 
shall apply to any reportable interest or dividend payment 
made— 

(i) after the close of the 30th day after the day on 
which the payor received notification from the Sec-
retary of such underreporting, and 

(ii) before the stop date. 
(B) STOP DATE.—For purposes of this subsection, the 

term ‘‘stop date’’ means the determination effective date 
or, if later, the earlier of— 

(i) the day on which the payor received notification 
from the Secretary under subsection (c)(3)(B) to stop 
withholding, or 

(ii) the day on which the payor receives from the 
payee a certification provided by the Secretary under 
subsection (c)(3)(B). 

(C) DETERMINATION EFFECTIVE DATE.—For purposes of 
this subsection— 

(i) IN GENERAL.—Except as provided in clause (ii), 
the determination effective date of any determination 
under subsection (c)(3)(A) which is made during the 
12-month period ending on October 15 of any calendar 
year shall be the first January 1 following such Octo-
ber 15. 

(ii) DETERMINATION THAT THERE WAS NO UNDER-
REPORTING; HARDSHIP.—In the case of any determina-
tion under clause (i) or (iii) of subsection (c)(3)(A), the 
determination effective date shall be the date on 
which the Secretary’s determination is made. 

(4) FAILURE TO PROVIDE CERTIFICATION THAT PAYEE IS NOT 
SUBJECT TO WITHHOLDING.— 

(A) IN GENERAL.—In the case of any payee certification 
failure described in subsection (d)(1), subsection (a) shall 
apply to any reportable interest or dividend payment made 
during the period during which the certification described 
in subsection (d)(1) has not been furnished to the payor. 

(B) SPECIAL RULE FOR READILY TRADABLE INSTRUMENTS 
ACQUIRED THROUGH BROKER WHERE NOTIFICATION.—In the 
case of any readily tradable instrument acquired by the 
payee through a broker, the period described in subpara-
graph (A) shall start with payments to the payee made 
after the close of the 30th day after the payor receives no-
tification from a broker under subsection (d)(2)(B). 

(5) 30-DAY GRACE PERIODS.— 
(A) START-UP.—If the payor elects the application of this 

subparagraph with respect to the payee, subsection (a) 
shall also apply to any reportable payment made during 
the 30-day period described in paragraph (2)(A), (3)(A), or 
(4)(B). 

(B) STOPPING.—Unless the payor elects not to have this 
subparagraph apply with respect to the payee, subsection 
(a) shall also apply to any reportable payment made after 
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the close of the period described in paragraph (1), (2), or 
(4) (as the case may be) and before the 30th day after the 
close of such period. A similar rule shall also apply with 
respect to the period described in paragraph (3)(A) where 
the stop date is determined under clause (i) or (ii) of para-
graph (3)(B). 

(C) ELECTION OF SHORTER GRACE PERIOD.—The payor 
may elect a period shorter than the grace period set forth 
in subparagraph (A) or (B), as the case may be. 

(f) CONFIDENTIALITY OF INFORMATION.— 
(1) IN GENERAL.—No person may use any information ob-

tained under this section (including any failure to certify under 
subsection (d)) except for purposes of meeting any requirement 
under this section or (subject to the safeguards set forth in sec-
tion 6103) for purposes permitted under section 6103. 

(2) CROSS REFERENCE.—For provision providing for civil dam-
ages for violation of paragraph (1), see section 7431. 

(g) EXCEPTIONS.— 
(1) PAYMENTS TO CERTAIN PAYEES.—Subsection (a) shall not 

apply to any payment made to— 
(A) any organization or governmental unit described in 

subparagraph (B), (C), (D), (E), or (F) of section 6049(b)(4), 
or 

(B) any other person specified in regulations. 
(2) AMOUNTS FOR WHICH WITHHOLDING OTHERWISE RE-

QUIRED.—Subsection (a) shall not apply to any amount for 
which withholding is otherwise required by this title. 

(3) EXEMPTION WHILE WAITING FOR TIN.—The Secretary 
shall prescribe regulations for exemptions from the tax im-
posed by subsection (a) during the period during which a per-
son is waiting for receipt of a TIN. 

(h) OTHER DEFINITIONS AND SPECIAL RULES.—For purposes of this 
section— 

(1) OBVIOUSLY INCORRECT NUMBER.—A person shall be treat-
ed as failing to furnish his TIN if the TIN furnished does not 
contain the proper number of digits. 

(2) PAYEE FURNISHES 2 INCORRECT TINS.—If the payee fur-
nishes the payor 2 incorrect TINs in any 3-year period, the 
payor shall, after receiving notice of the second incorrect TIN, 
treat the payee as not having furnished another TIN under 
subsection (e)(2)(B) until the day on which the payor receives 
notification from the Secretary that a correct TIN has been fur-
nished. 

(3) JOINT PAYEES.—Except to the extent otherwise provided 
in regulations, any payment to joint payees shall be treated as 
if all the payment were made to the first person listed in the 
payment. 

(4) PAYOR DEFINED.—The term ‘‘payor’’ means, with respect 
to any reportable payment, a person required to file a return 
described in paragraph (2) or (3) of subsection (b) with respect 
to such payment. 

(5) BROKER.— 
(A) IN GENERAL.—The term ‘‘broker’’ has the meaning 

given to such term by section 6045(c)(1). 
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(B) ONLY 1 BROKER PER ACQUISITION.—If, but for this 
subparagraph, there would be more than 1 broker with re-
spect to any acquisition, only the broker having the closest 
contact with the payee shall be treated as the broker. 

(C) PAYOR NOT TREATED AS BROKER.—In the case of any 
instrument, such term shall not include any person who is 
the payor with respect to such instrument. 

(D) REAL ESTATE BROKER NOT TREATED AS A BROKER.— 
Except as provided by regulations, such term shall not in-
clude any real estate broker (as defined in section 
6045(e)(2)). 

(6) READILY TRADABLE INSTRUMENT.—The term ‘‘readily 
tradable instrument’’ means— 

(A) any instrument which is part of an issue any portion 
of which is traded on an established securities market 
(within the meaning of section 453(f)(5)), and 

(B) except as otherwise provided in regulations pre-
scribed by the Secretary, any instrument which is regu-
larly quoted by brokers or dealers making a market. 

(7) ORIGINAL ISSUE DISCOUNT.—To the extent provided in 
regulations, rules similar to the rules of paragraph (6) of sec-
tion 6049(d) shall apply. 

(8) REQUIREMENT OF NOTICE TO PAYEE.—Whenever the Sec-
retary notifies a payor under paragraph (1)(B) of subsection (a) 
that the TIN furnished by any payee is incorrect, the Secretary 
shall at the same time furnish a copy of such notice to the 
payor, and the payor shall promptly furnish such copy to the 
payee. 

(9) REQUIREMENT OF NOTICE TO SECRETARY.—If the Sec-
retary notifies a payor under paragraph (1)(B) of subsection (a) 
that the TIN furnished by any payee is incorrect and such 
payee subsequently furnishes another TIN to the payor, the 
payor shall promptly notify the Secretary of the other TIN so 
furnished. 

(10) COORDINATION WITH OTHER SECTIONS.—For purposes of 
section 31, this chapter (other than section 3402(n)), and so 
much of subtitle F (other than section 7205) as relates to this 
chapter, payments which are subject to withholding under this 
section shall be treated as if they were wages paid by an em-
ployer to an employee (and amounts deducted and withheld 
under this section shall be treated as if deducted and withheld 
under section 3402). 

(i) REGULATIONS.—The Secretary shall prescribe such regulations 
as may be necessary or appropriate to carry out the purposes of 
this section. 

* * * * * * * 

Subtitle F—Procedure and Administration 
CHAPTER 61—INFORMATION AND RETURNS 

* * * * * * * 
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Subchapter A—RETURNS AND RECORDS 

* * * * * * * 

PART III—INFORMATION RETURNS 
* * * * * * * 

Subpart B—INFORMATION CONCERNING TRANSACTIONS 
WITH OTHER PERSONS 

SEC. 6041. INFORMATION AT SOURCE. 
(a) PAYMENTS øOF $600 OR MORE¿ EXCEEDING THRESHOLD.—All 

persons engaged in a trade or business and making payment in the 
course of such trade or business to another person, of rent, salaries, 
wages, premiums, annuities, compensations, remunerations, emolu-
ments, or other fixed or determinable gains, profits, and income 
(other than payments to which section 6042(a)(1), 6044(a)(1), 
6047(e), 6049(a), or 6050N(a) applies, and other than payments 
with respect to which a statement is required under the authority 
of section 6042(a)(2), 6044(a)(2), or 6045), of ø$600¿ $1,000 or more 
in any øtaxable year¿ calendar year, or, in the case of such pay-
ments made by the United States, the officers or employees of the 
United States having information as to such payments and re-
quired to make returns in regard thereto by the regulations herein-
after provided for, shall render a true and accurate return to the 
Secretary, under such regulations and in such form and manner 
and to such extent as may be prescribed by the Secretary, setting 
forth the amount of such gains, profits, and income, and the name 
and address of the recipient of such payment. 

(b) COLLECTION OF FOREIGN ITEMS.—In the case of collections of 
items (not payable in the United States) of interest upon the bonds 
of foreign countries and interest upon the bonds of and dividends 
from foreign corporations by any person undertaking as a matter 
of business or for profit the collection of foreign payments of such 
interest or dividends by means of coupons, checks, or bills of ex-
change, such person shall make a return according to the forms or 
regulations prescribed by the Secretary, setting forth the amount 
paid and the name and address of the recipient of each such pay-
ment. 

(c) RECIPIENT TO FURNISH NAME AND ADDRESS.—When necessary 
to make effective the provisions of this section, the name and ad-
dress of the recipient of income shall be furnished upon demand of 
the person paying the income. 

(d) STATEMENTS TO BE FURNISHED TO PERSONS WITH RESPECT TO 
WHOM INFORMATION IS REQUIRED.—Every person required to make 
a return under subsection (a) shall furnish to each person with re-
spect to whom such a return is required a written statement show-
ing— 

(1) the name, address, and phone number of the information 
contact of the person required to make such return, and 

(2) the aggregate amount of payments to the person required 
to be shown on the return. 

The written statement required under the preceding sentence shall 
be furnished to the person on or before January 31 of the year fol-
lowing the calendar year for which the return under subsection (a) 
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was required to be made. To the extent provided in regulations pre-
scribed by the Secretary, this subsection shall also apply to persons 
required to make returns under subsection (b). 

(e) SECTION DOES NOT APPLY TO CERTAIN TIPS.—This section shall 
not apply to tips with respect to which section 6053(a) (relating to 
reporting of tips) applies. 

(f) SECTION DOES NOT APPLY TO CERTAIN HEALTH ARRANGE-
MENTS.—This section shall not apply to any payment for medical 
care (as defined in section 213(d)) made under— 

(1) a flexible spending arrangement (as defined in section 
106(c)(2)), or 

(2) a health reimbursement arrangement which is treated as 
employer-provided coverage under an accident or health plan 
for purposes of section 106. 

(g) NONQUALIFIED DEFERRED COMPENSATION.—Subsection (a) 
shall apply to— 

(1) any deferrals for the year under a nonqualified deferred 
compensation plan (within the meaning of section 409A(d)), 
whether or not paid, except that this paragraph shall not apply 
to deferrals which are required to be reported under section 
6051(a)(13) (without regard to any de minimis exception), and 

(2) any amount includible under section 409A and which is 
not treated as wages under section 3401(a). 

(h) INFLATION ADJUSTMENT.—In the case of any calendar year 
after 2024, the dollar amount in subsection (a) shall be increased 
by an amount equal to— 

(1) such dollar amount, multiplied by 
(2) the cost-of-living adjustment determined under section 

1(f)(3) for such calendar year, determined by substituting ‘‘cal-
endar year 2023’’ for ‘‘calendar year 2016’’ in subparagraph 
(A)(ii) thereof. 

If any increase under the preceding sentence is not a multiple of 
$100, such increase shall be rounded to the nearest multiple of 
$100. 
SEC. 6041A. RETURNS REGARDING PAYMENTS OF REMUNERATION 

FOR SERVICES AND DIRECT SALES. 
(a) RETURNS REGARDING REMUNERATION FOR SERVICES.—If— 

(1) any service-recipient engaged in a trade or business pays 
in the course of such trade or business during any calendar 
year remuneration to any person for services performed by 
such person, and 

(2) the aggregate of such remuneration paid to such person 
during such calendar year øis $600 or more¿ equals or exceeds 
the dollar amount in effect for such calendar year under section 
6041(a), 

then the service-recipient shall make a return, according to the 
forms or regulations prescribed by the Secretary, setting forth the 
aggregate amount of such payments and the name and address of 
the recipient of such payments. For purposes of the preceding sen-
tence, the term ‘‘service-recipient’’ means the person for whom the 
service is performed. 

(b) DIRECT SALES OF $5,000 OR MORE.— 
(1) IN GENERAL.—If— 

(A) any person engaged in a trade or business in the 
course of such trade or business during any calendar year 
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sells consumer products to any buyer on a buy-sell basis, 
a deposit-commission basis, or any similar basis which the 
Secretary prescribes by regulations, for resale (by the 
buyer or any other person) in the home or otherwise than 
in a permanent retail establishment, and 

(B) the aggregate amount of the sales to such buyer dur-
ing such calendar year øis $5,000 or more¿ equals or ex-
ceeds the dollar amount in effect for such calendar year 
under section 6041(a), 

then such person shall make a return, according to the forms 
or regulations prescribed by the Secretary, setting forth the 
name and address of the buyer to whom such sales are made. 

(2) DEFINITIONS.—For purposes of paragraph (1)— 
(A) BUY-SELL BASIS.—A transaction is on a buy-sell basis 

if the buyer performing the services is entitled to retain 
part or all of the difference between the price at which the 
buyer purchases the product and the price at which the 
buyer sells the product as part or all of the buyer’s remu-
neration for the services, and 

(B) DEPOSIT-COMMISSION BASIS.—A transaction is on a 
deposit-commission basis if the buyer performing the serv-
ices is entitled to retain part or all of a purchase deposit 
paid by the consumer in connection with the transaction as 
part or all of the buyer’s remuneration for the services. 

(c) CERTAIN SERVICES NOT INCLUDED.—No return shall be re-
quired under subsection (a) or (b) if a statement with respect to the 
services is required to be furnished under section 6051, 6052, or 
6053. 

(d) APPLICATIONS TO GOVERNMENTAL UNITS.— 
(1) TREATED AS PERSONS.—The term ‘‘person’’ includes any 

governmental unit (and any agency or instrumentality thereof). 
(2) SPECIAL RULES.—In the case of any payment by a govern-

mental entity or any agency or instrumentality thereof— 
(A) subsection (a) shall be applied without regard to the 

trade or business requirement contained therein, and 
(B) any return under this section shall be made by the 

officer or employee having control of the payment or appro-
priately designated for the purpose of making such return. 

(3) PAYMENTS TO CORPORATIONS BY FEDERAL EXECUTIVE 
AGENCIES.— 

(A) IN GENERAL.—Notwithstanding any regulation pre-
scribed by the Secretary before the date of the enactment 
of this paragraph, subsection (a) shall apply to remunera-
tion paid to a corporation by any Federal executive agency 
(as defined in section 6050M(b)). 

(B) EXCEPTION.—Subparagraph (A) shall not apply to— 
(i) services under contracts described in section 

6050M(e)(3) with respect to which the requirements of 
section 6050M(e)(2) are met, and 

(ii) such other services as the Secretary may specify 
in regulations prescribed after the date of the enact-
ment of this paragraph. 

(e) STATEMENTS TO BE FURNISHED TO PERSONS WITH RESPECT TO 
WHOM INFORMATION IS REQUIRED TO BE FURNISHED.—Every person 
required to make a return under subsection (a) or (b) shall furnish 
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to each person whose name is required to be set forth in such re-
turn a written statement showing— 

(1) the name, address, and phone number of the information 
contact of the person required to make such return, and 

(2) in the case of subsection (a), the aggregate amount of 
payments to the person required to be shown on such return. 

The written statement required under the preceding sentence shall 
be furnished to the person on or before January 31 of the year fol-
lowing the calendar year for which the return under subsection (a) 
was made. 

(f) RECIPIENT TO FURNISH NAME, ADDRESS, AND IDENTIFICATION 
NUMBER; INCLUSION ON RETURN.— 

(1) FURNISHING OF INFORMATION.—Any person with respect 
to whom a return or statement is required under this section 
to be made by another person shall furnish to such other per-
son his name, address, and identification number at such time 
and in such manner as the Secretary may prescribe by regula-
tions. 

(2) INCLUSION ON RETURN.—The person to whom an identi-
fication number is furnished under paragraph (1) shall include 
such number on any return which such person is required to 
file under this section and to which such identification number 
relates. 

* * * * * * * 

CHAPTER 63—ASSESSMENT 
* * * * * * * 

Subchapter B—DEFICIENCY PROCEDURES IN 
THE CASE OF INCOME, ESTATE, GIFT, AND 
CERTAIN EXCISE TAXES 

* * * * * * * 
SEC. 6213. RESTRICTIONS APPLICABLE TO DEFICIENCIES; PETITION 

TO TAX COURT. 
(a) TIME FOR FILING PETITION AND RESTRICTION ON ASSESS-

MENT.—Within 90 days, or 150 days if the notice is addressed to 
a person outside the United States, after the notice of deficiency 
authorized in section 6212 is mailed (not counting Saturday, Sun-
day, or a legal holiday in the District of Columbia as the last day), 
the taxpayer may file a petition with the Tax Court for a redeter-
mination of the deficiency. Except as otherwise provided in section 
6851, 6852, or 6861 no assessment of a deficiency in respect of any 
tax imposed by subtitle A, or B, chapter 41, 42, 43, or 44 and no 
levy or proceeding in court for its collection shall be made, begun, 
or prosecuted until such notice has been mailed to the taxpayer, 
nor until the expiration of such 90-day or 150-day period, as the 
case may be, nor, if a petition has been filed with the Tax Court, 
until the decision of the Tax Court has become final. Notwith-
standing the provisions of section 7421(a), the making of such as-
sessment or the beginning of such proceeding or levy during the 
time such prohibition is in force may be enjoined by a proceeding 
in the proper court, including the Tax Court, and a refund may be 
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ordered by such court of any amount collected within the period 
during which the Secretary is prohibited from collecting by levy or 
through a proceeding in court under the provisions of this sub-
section. The Tax Court shall have no jurisdiction to enjoin any ac-
tion or proceeding or order any refund under this subsection unless 
a timely petition for a redetermination of the deficiency has been 
filed and then only in respect of the deficiency that is the subject 
of such petition. Any petition filed with the Tax Court on or before 
the last date specified for filing such petition by the Secretary in 
the notice of deficiency shall be treated as timely filed. 

(b) EXCEPTIONS TO RESTRICTIONS ON ASSESSMENT.— 
(1) ASSESSMENTS ARISING OUT OF MATHEMATICAL OR CLER-

ICAL ERRORS.—If the taxpayer is notified that, on account of a 
mathematical or clerical error appearing on the return, an 
amount of tax in excess of that shown on the return is due, 
and that an assessment of the tax has been or will be made 
on the basis of what would have been the correct amount of tax 
but for the mathematical or clerical error, such notice shall not 
be considered as a notice of deficiency for the purposes of sub-
section (a) (prohibiting assessment and collection until notice of 
the deficiency has been mailed), or of section 6212(c)(1) (re-
stricting further deficiency letters), or of section 6512(a) (pro-
hibiting credits or refunds after petition to the Tax Court), and 
the taxpayer shall have no right to file a petition with the Tax 
Court based on such notice, nor shall such assessment or col-
lection be prohibited by the provisions of subsection (a) of this 
section. Each notice under this paragraph shall set forth the 
error alleged and an explanation thereof. 

(2) ABATEMENT OF ASSESSMENT OF MATHEMATICAL OR CLER-
ICAL ERRORS.— 

(A) REQUEST FOR ABATEMENT.—Notwithstanding section 
6404(b), a taxpayer may file with the Secretary within 60 
days after notice is sent under paragraph (1) a request for 
an abatement of any assessment specified in such notice, 
and upon receipt of such request, the Secretary shall abate 
the assessment. Any reassessment of the tax with respect 
to which an abatement is made under this subparagraph 
shall be subject to the deficiency procedures prescribed by 
this subchapter. 

(B) STAY OF COLLECTION.—In the case of any assessment 
referred to in paragraph (1), notwithstanding paragraph 
(1), no levy or proceeding in court for the collection of such 
assessment shall be made, begun, or prosecuted during the 
period in which such assessment may be abated under this 
paragraph. 

(3) ASSESSMENTS ARISING OUT OF TENTATIVE CARRYBACK OR 
REFUND ADJUSTMENTS.—If the Secretary determines that the 
amount applied, credited, or refunded under section 6411 is in 
excess of the overassessment attributable to the carryback or 
the amount described in section 1341(b)(1) with respect to 
which such amount was applied, credited, or refunded, he may 
assess without regard to the provisions of paragraph (2) the 
amount of the excess as a deficiency as if it were due to a 
mathematical or clerical error appearing on the return. 
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(4) ASSESSMENT OF AMOUNT PAID.—Any amount paid as a 
tax or in respect of a tax may be assessed upon the receipt of 
such payment notwithstanding the provisions of subsection (a). 
In any case where such amount is paid after the mailing of a 
notice of deficiency under section 6212, such payment shall not 
deprive the Tax Court of jurisdiction over such deficiency de-
termined under section 6211 without regard to such assess-
ment. 

(5) CERTAIN ORDERS OF CRIMINAL RESTITUTION.—If the tax-
payer is notified that an assessment has been or will be made 
pursuant to section 6201(a)(4)— 

(A) such notice shall not be considered as a notice of de-
ficiency for the purposes of subsection (a) (prohibiting as-
sessment and collection until notice of the deficiency has 
been mailed), section 6212(c)(1) (restricting further defi-
ciency letters), or section 6512(a) (prohibiting credits or re-
funds after petition to the Tax Court), and 

(B) subsection (a) shall not apply with respect to the 
amount of such assessment. 

(c) FAILURE TO FILE PETITION.—If the taxpayer does not file a pe-
tition with the Tax Court within the time prescribed in subsection 
(a), the deficiency, notice of which has been mailed to the taxpayer, 
shall be assessed, and shall be paid upon notice and demand from 
the Secretary. 

(d) WAIVER OF RESTRICTIONS.—The taxpayer shall at any time 
(whether or not a notice of deficiency has been issued) have the 
right, by a signed notice in writing filed with the Secretary, to 
waive the restrictions provided in subsection (a) on the assessment 
and collection of the whole or any part of the deficiency. 

(e) SUSPENSION OF FILING PERIOD FOR CERTAIN EXCISE TAXES.— 
The running of the time prescribed by subsection (a) for filing a pe-
tition in the Tax Court with respect to the taxes imposed by section 
4941 (relating to taxes on self-dealing), 4942 (relating to taxes on 
failure to distribute income), 4943 (relating to taxes on excess busi-
ness holdings), 4944 (relating to investments which jeopardize 
charitable purpose), 4945 (relating to taxes on taxable expendi-
tures), 4951 (relating to taxes on self-dealing), or 4952 (relating to 
taxes on taxable expenditures), 4955 (relating to taxes on political 
expenditures), 4958 (relating to private excess benefit), 4971 (relat-
ing to excise taxes on failure to meet minimum funding standard), 
4975 (relating to excise taxes on prohibited transactions) shall be 
suspended for any period during which the Secretary has extended 
the time allowed for making correction under section 4963(e). 

(f) COORDINATION WITH TITLE 11.— 
(1) SUSPENSION OF RUNNING OF PERIOD FOR FILING PETITION 

IN TITLE 11 CASES.—In any case under title 11 of the United 
States Code, the running of the time prescribed by subsection 
(a) for filing a petition in the Tax Court with respect to any 
deficiency shall be suspended for the period during which the 
debtor is prohibited by reason of such case from filing a peti-
tion in the Tax Court with respect to such deficiency, and for 
60 days thereafter. 

(2) CERTAIN ACTION NOT TAKEN INTO ACCOUNT.—For pur-
poses of the second and third sentences of subsection (a), the 
filing of a proof of claim or request for payment (or the taking 
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of any other action) in a case under title 11 of the United 
States Code shall not be treated as action prohibited by such 
second sentence. 

(g) DEFINITIONS.—For purposes of this section— 
(1) RETURN.—The term ‘‘return’’ includes any return, state-

ment, schedule, or list, and any amendment or supplement 
thereto, filed with respect to any tax imposed by subtitle A or 
B, or chapter 41, 42, 43, or 44. 

(2) MATHEMATICAL OR CLERICAL ERROR.—The term ‘‘mathe-
matical or clerical error’’ means— 

(A) an error in addition, subtraction, multiplication, or 
division shown on any return, 

(B) an incorrect use of any table provided by the Inter-
nal Revenue Service with respect to any return if such in-
correct use is apparent from the existence of other infor-
mation on the return, 

(C) an entry on a return of an item which is inconsistent 
with another entry of the same or another item on such re-
turn, 

(D) an omission of information which is required to be 
supplied on the return to substantiate an entry on the re-
turn, 

(E) an entry on a return of a deduction or credit in an 
amount which exceeds a statutory limit imposed by sub-
title A or B, or chapter 41, 42, 43, or 44, if such limit is 
expressed— 

(i) as a specified monetary amount, or 
(ii) as a percentage, ratio, or fraction, 

and if the items entering into the application of such limit 
appear on such return, 

(F) an omission of a correct taxpayer identification num-
ber required under section 32 (relating to the earned in-
come credit) to be included on a return, 

(G) an entry on a return claiming the credit under sec-
tion 32 with respect to net earnings from self-employment 
described in section 32(c)(2)(A) to the extent the tax im-
posed by section 1401 (relating to self-employment tax) on 
such net earnings has not been paid, 

(H) an omission of a correct TIN required under section 
21 (relating to expenses for household and dependent care 
services necessary for gainful employment) or section 151 
(relating to allowance of deductions for personal exemp-
tions), 

(I) an omission of a correct TIN required under section 
24(e) (relating to child tax credit) to be included on a re-
turn, 

(J) an omission of a correct TIN required under section 
25A(g)(1) (relating to higher education tuition and related 
expenses) to be included on a return, 

(K) an omission of information required by section 
32(k)(2) (relating to taxpayers making improper prior 
claims of earned income credit) or an entry on the return 
claiming the credit under section 32 for a taxable year for 
which the credit is disallowed under subsection (k)(1) 
thereof, 
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(L) the inclusion on a return of a TIN required to be in-
cluded on the return under section 21, 24, 32, 6428, or 
6428A if— 

(i) such TIN is of an individual whose age affects the 
amount of the credit under such section, and 

(ii) the computation of the credit on the return re-
flects the treatment of such individual as being of an 
age different from the individual’s age based on such 
TIN, 

(M) the entry on the return claiming the credit under 
section 32 with respect to a child if, according to the Fed-
eral Case Registry of Child Support Orders established 
under section 453(h) of the Social Security Act, the tax-
payer is a noncustodial parent of such child, 

(N) an omission of any increase required under section 
36(f) with respect to the recapture of a credit allowed 
under section 36, 

(O) the inclusion on a return of an individual taxpayer 
identification number issued under section 6109(i) which 
has expired, been revoked by the Secretary, or is otherwise 
invalid, 

(P) an omission of information required by section 
24(g)(2) or an entry on the return claiming the credit 
under section 24 for a taxable year for which the credit is 
disallowed under subsection (g)(1) thereof, 

(Q) an omission of information required by section 
25A(b)(4)(B) or an entry on the return claiming the Amer-
ican Opportunity Tax Credit for a taxable year for which 
such credit is disallowed under section 25A(b)(4)(A), 

(R) an omission of information or documentation re-
quired under section 25C(b)(6)(B) (relating to home energy 
audits) to be included on a return, 

(S) an omission of a correct product identification num-
ber required under section 25C(h) (relating to credit for 
nonbusiness energy property) to be included on a return, 

(T) an omission of a correct vehicle identification number 
required under section 30D(f)(9) (relating to credit for new 
clean vehicles) to be included on a return, 

(U) an omission of a correct vehicle identification num-
ber required under section 25E(d) (relating to credit for 
previously-owned clean vehicles) to be included on a re-
turn, øand¿ 

(V) an omission of a correct vehicle identification number 
required under section 45W(e) (relating to commercial 
clean vehicle credit) to be included on a returnø.¿, and 

(W) in the case of a taxpayer electing the application of 
section 24(h)(6)(B) for any taxable year, an entry on a re-
turn of earned income pursuant to such section which is in-
consistent with the amount of such earned income deter-
mined by the Secretary for the preceding taxable year. 

A taxpayer shall be treated as having omitted a correct TIN for 
purposes of the preceding sentence if information provided by 
the taxpayer on the return with respect to the individual 
whose TIN was provided differs from the information the Sec-
retary obtains from the person issuing the TIN. 
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(h) CROSS REFERENCES.— 
(1) For assessment as if a mathematical error on the re-

turn, in the case of erroneous claims for income tax pre-
payment credits, see section 6201(a)(3). 

(2) For assessments without regard to restrictions im-
posed by this section in the case of— 

(A) Recovery of foreign income taxes, see section 
905(c). 

(B) Recovery of foreign estate tax, see section 2016. 
(3) For provisions relating to application of this sub-

chapter in the case of certain partnership items, etc., see 
section 6230(a). 

* * * * * * * 

PUBLIC LAW 115-97 

TITLE I 
* * * * * * * 

Subtitle C—Business-related Provisions 
* * * * * * * 

PART III—COST RECOVERY AND ACCOUNTING 
METHODS 

Subpart A—Cost Recovery 
* * * * * * * 

SEC. 13206. AMORTIZATION OF RESEARCH AND EXPERIMENTAL EX-
PENDITURES. 

(a) IN GENERAL.—Section 174 is amended to read as follows: 
* * * * * * *’’. 

ø(b) CHANGE IN METHOD OF ACCOUNTING.—The amendments 
made by subsection (a) shall be treated as a change in method of 
accounting for purposes of section 481 of the Internal Revenue 
Code of 1986 and— 

ø(1) such change shall be treated as initiated by the tax-
payer, 

ø(2) such change shall be treated as made with the consent 
of the Secretary, and 

ø(3) such change shall be applied only on a cut-off basis for 
any research or experimental expenditures paid or incurred in 
taxable years beginning after December 31, 2021, and no ad-
justments under section 481(a) shall be made.¿ 

(c) CLERICAL AMENDMENT.—The table of sections for part VI of 
subchapter B of chapter 1 is amended by striking the item relating 
to section 174 and inserting the following new item: 
‘‘Sec. 174. Amortization of research and experimental expenditures.’’. 

(d) CONFORMING AMENDMENTS.— 

VerDate Sep 11 2014 11:36 Jan 24, 2024 Jkt 054628 PO 00000 Frm 00339 Fmt 6659 Sfmt 6601 E:\HR\OC\HR353P1.XXX HR353P1rf
re

de
ric

k 
on

 L
A

P
8M

3W
LY

3P
R

O
D

 w
ith

 H
E

A
R

IN
G



334 

(1) Section 41(d)(1)(A) is amended by striking ‘‘expenses 
under section 174’’ and inserting ‘‘specified research or experi-
mental expenditures under section 174’’. 

(2) Subsection (c) of section 280C is amended— 
(A) by striking paragraph (1) and inserting the following: 

‘‘(1) IN GENERAL.—If— 
‘‘(A) the amount of the credit determined for the taxable 

year under section 41(a)(1), exceeds 
‘‘(B) the amount allowable as a deduction for such tax-

able year for qualified research expenses or basic research 
expenses, 

the amount chargeable to capital account for the taxable year 
for such expenses shall be reduced by the amount of such ex-
cess.’’, 

(B) by striking paragraph (2), 
(C) by redesignating paragraphs (3) (as amended by this 

Act) and (4) as paragraphs (2) and (3), respectively, and 
(D) in paragraph (2), as redesignated by subparagraph 

(C), by striking ‘‘paragraphs (1) and (2)’’ and inserting 
‘‘paragraph (1)’’. 

(e) EFFECTIVE DATE.—The amendments made by this section 
shall apply to amounts paid or incurred in taxable years beginning 
after December 31, 2021. 

* * * * * * * 

CARES ACT 

* * * * * * * 

DIVISION A—KEEPING WORKERS PAID 
AND EMPLOYED, HEALTH CARE SYS-
TEM ENHANCEMENTS, AND ECO-
NOMIC STABILIZATION 

* * * * * * * 

TITLE II—ASSISTANCE FOR AMERICAN 
WORKERS, FAMILIES, AND BUSINESSES 

* * * * * * * 

Subtitle C—Business Provisions 
SEC. 2301. EMPLOYEE RETENTION CREDIT FOR EMPLOYERS SUBJECT 

TO CLOSURE DUE TO COVID-19. 
(a) IN GENERAL.—In the case of an eligible employer, there shall 

be allowed as a credit against applicable employment taxes for each 
calendar quarter an amount equal to 70 percent of the qualified 
wages with respect to each employee of such employer for such cal-
endar quarter. 

(b) LIMITATIONS AND REFUNDABILITY.— 
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(1) WAGES TAKEN INTO ACCOUNT.—The amount of qualified 
wages with respect to any employee which may be taken into 
account under subsection (a) by the eligible employer for any 
calendar quarter shall not exceed $10,000. 

(2) CREDIT LIMITED TO EMPLOYMENT TAXES.—The credit al-
lowed by subsection (a) with respect to any calendar quarter 
shall not exceed the applicable employment taxes (reduced by 
any credits allowed under subsections (e) and (f) of section 
3111 of the Internal Revenue Code of 1986, sections 7001 and 
7003 of the Families First Coronavirus Response Act, and sec-
tion 303(d) of the Taxpayer Certainty and Disaster Tax Relief 
Act of 2020) on the wages paid with respect to the employment 
of all the employees of the eligible employer for such calendar 
quarter. 

(3) REFUNDABILITY OF EXCESS CREDIT.— 
(A) IN GENERAL.—If the amount of the credit under sub-

section (a) exceeds the limitation of paragraph (2) for any 
calendar quarter, such excess shall be treated as an over-
payment that shall be refunded under sections 6402(a) and 
6413(b) of the Internal Revenue Code of 1986. 

(B) TREATMENT OF PAYMENTS.—For purposes of section 
1324 of title 31, United States Code, any amounts due to 
the employer under this paragraph shall be treated in the 
same manner as a refund due from a credit provision re-
ferred to in subsection (b)(2) of such section. 

(c) DEFINITIONS.—For purposes of this section— 
(1) APPLICABLE EMPLOYMENT TAXES.—The term ‘‘applicable 

employment taxes’’ means the following: 
(A) The taxes imposed under section 3111(a) of the In-

ternal Revenue Code of 1986. 
(B) So much of the taxes imposed under section 3221(a) 

of such Code as are attributable to the rate in effect under 
section 3111(a) of such Code. 

(2) ELIGIBLE EMPLOYER.— 
(A) IN GENERAL.—The term ‘‘eligible employer’’ means 

any employer— 
(i) which was carrying on a trade or business during 

the calendar quarter for which the credit is deter-
mined under subsection (a), and 

(ii) with respect to any calendar quarter, for which— 
(I) the operation of the trade or business de-

scribed in clause (i) is fully or partially suspended 
during the calendar quarter due to orders from an 
appropriate governmental authority limiting com-
merce, travel, or group meetings (for commercial, 
social, religious, or other purposes) due to the 
coronavirus disease 2019 (COVID-19), or 

(II) the gross receipts (within the meaning of 
section 448(c) of the Internal Revenue Code of 
1986) of such employer for such calendar quarter 
are less than 80 percent of the gross receipts of 
such employer for the same calendar quarter in 
calendar year 2019. 

With respect to any employer for any calendar quarter, if 
such employer was not in existence as of the beginning of 
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the same calendar quarter in calendar year 2019, clause 
(ii)(II) shall be applied by substituting ‘‘2020’’ for ‘‘2019’’. 

(B) ELECTION TO USE ALTERNATIVE QUARTER.—At the 
election of the employer— 

(i) subparagraph (A)(ii)(II) shall be applied— 
(I) by substituting ‘‘for the immediately pre-

ceding calendar quarter’’ for ‘‘for such calendar 
quarter’’, and 

(II) by substituting ‘‘the corresponding calendar 
quarter in calendar year 2019’’ for ‘‘the same cal-
endar quarter in calendar year 2019’’, and 

(ii) the last sentence of subparagraph (A) shall be 
applied by substituting ‘‘the corresponding calendar 
quarter in calendar year 2019’’ for ‘‘the same calendar 
quarter in calendar year 2019’’. 

An election under this subparagraph shall be made at such 
time and in such manner as the Secretary shall prescribe. 

(C) TAX-EXEMPT ORGANIZATIONS.—In the case of an orga-
nization which is described in section 501(c) of the Internal 
Revenue Code of 1986 and exempt from tax under section 
501(a) of such Code— 

(i) clauses (i) and (ii)(I) of subparagraph (A) shall 
apply to all operations of such organization, and 

(ii) any reference in this section to gross receipts 
shall be treated as a reference to gross receipts within 
the meaning of section 6033 of such Code. 

(3) QUALIFIED WAGES.— 
(A) IN GENERAL.—The term ‘‘qualified wages’’ means— 

(i) in the case of an eligible employer for which the 
average number of full-time employees (within the 
meaning of section 4980H of the Internal Revenue 
Code of 1986) employed by such eligible employer dur-
ing 2019 was greater than 500, wages paid by such eli-
gible employer with respect to which an employee is 
not providing services due to circumstances described 
in subclause (I) or (II) of paragraph (2)(A)(ii), or 

(ii) in the case of an eligible employer for which the 
average number of full-time employees (within the 
meaning of section 4980H of the Internal Revenue 
Code of 1986) employed by such eligible employer dur-
ing 2019 was not greater than 500— 

(I) with respect to an eligible employer de-
scribed in subclause (I) of paragraph (2)(A)(ii), 
wages paid by such eligible employer with respect 
to an employee during any period described in 
such clause, or 

(II) with respect to an eligible employer de-
scribed in subclause (II) of such paragraph, wages 
paid by such eligible employer with respect to an 
employee during such quarter. 

(B) EXCEPTION.—The term ‘‘qualified wages’’ shall not 
include any wages taken into account under section 7001 
or section 7003 of the Families First Coronavirus Response 
Act. 
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(4) SECRETARY.—The term ‘‘Secretary’’ means the Secretary 
of the Treasury or the Secretary’s delegate. 

(5) WAGES.— 
(A) IN GENERAL.—The term‘‘wages’’ means wages (as de-

fined in section 3121(a) of the Internal Revenue Code of 
1986) and compensation (as defined in section 3231(e) of 
such Code). For purposes of the preceding sentence, in the 
case of any organization or entity described in subsection 
(f)(2), wages as defined in section 3121(a) of the Internal 
Revenue Code of 1986 shall be determined without regard 
to paragraphs (5), (6), (7), (10), and (13) of section 3121(b) 
of such Code (except with respect to services performed in 
a penal institution by an inmate thereof). 

(B) ALLOWANCE FOR CERTAIN HEALTH PLAN EXPENSES.— 
(i) IN GENERAL.—Such term shall include amounts 

paid by the eligible employer to provide and maintain 
a group health plan (as defined in section 5000(b)(1) of 
the Internal Revenue Code of 1986), but only to the 
extent that such amounts are excluded from the gross 
income of employees by reason of section 106(a) of 
such Code. 

(ii) ALLOCATION RULES.—For purposes of this sec-
tion, amounts treated as wages under clause (i) shall 
be treated as paid with respect to any employee (and 
with respect to any period) to the extent that such 
amounts are properly allocable to such employee (and 
to such period) in such manner as the Secretary may 
prescribe. Except as otherwise provided by the Sec-
retary, such allocation shall be treated as properly 
made if made on the basis of being pro rata among pe-
riods of coverage. 

(6) OTHER TERMS.—Any term used in this section which is 
also used in chapter 21 or 22 of the Internal Revenue Code of 
1986 shall have the same meaning as when used in such chap-
ter. 

(d) AGGREGATION RULE.—All persons treated as a single em-
ployer under subsection (a) or (b) of section 52 of the Internal Rev-
enue Code of 1986, or subsection (m) or (o) of section 414 of such 
Code, shall be treated as one employer for purposes of this section. 

(e) CERTAIN RULES TO APPLY.—For purposes of this section, rules 
similar to the rules of sections 51(i)(1) and 280C(a) of the Internal 
Revenue Code of 1986 shall apply. 

(f) CERTAIN GOVERNMENTAL EMPLOYERS.— 
(1) IN GENERAL.—This credit shall not apply to the Govern-

ment of the United States, the government of any State or po-
litical subdivision thereof, or any agency or instrumentality of 
any of the foregoing. 

(2) EXCEPTION.—Paragraph (1) shall not apply to— 
(A) any organization described in section 501(c)(1) of the 

Internal Revenue Code of 1986 and exempt from tax under 
section 501(a) of such Code, or 

(B) any entity described in paragraph (1) if — 
(i) such entity is a college or university, or 
(ii) the principal purpose or function of such entity 

is providing medical or hospital care. 
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In the case of any entity described in subparagraph (B), 
such entity shall be treated as satisfying the requirements 
of subsection (c)(2)(A)(i). 

(g) ELECTION TO NOT TAKE CERTAIN WAGES INTO ACCOUNT.— 
(1) IN GENERAL.—This section shall not apply to so much of 

the qualified wages paid by an eligible employer as such em-
ployer elects (at such time and in such manner as the Sec-
retary may prescribe) to not take into account for purposes of 
this section. 

(2) COORDINATION WITH PAYCHECK PROTECTION PROGRAM.— 
The Secretary, in consultation with the Administrator of the 
Small Business Administration, shall issue guidance providing 
that payroll costs paid during the covered period shall not fail 
to be treated as qualified wages under this section by reason 
of an election under paragraph (1) to the extent that a covered 
loan of the eligible employer is not forgiven by reason of a deci-
sion under section 7A(g) of the Small Business Act or the ap-
plication of section 7(a)(37)(J) of the Small Business Act. Terms 
used in the preceding sentence which are also used in section 
7A(g) or 7(a)(37)(J) of the Small Business Act shall, when ap-
plied in connection with either such section, have the same 
meaning as when used in such section, respectively. 

(h) SPECIAL RULES.— 
(1) DENIAL OF DOUBLE BENEFIT.—Any wages taken into ac-

count in determining the credit allowed under this section 
shall not be taken into account as wages for purposes of sec-
tions 41, 45A, 45P, 45S, 51, and 1396 of the Internal Revenue 
Code of 1986. 

(2) THIRD PARTY PAYORS.—Any credit allowed under this sec-
tion shall be treated as a credit described in section 3511(d)(2) 
of such Code. 

(i) TRANSFERS TO FEDERAL OLD-AGE AND SURVIVORS INSURANCE 
TRUST FUND.—There are hereby appropriated to the Federal Old- 
Age and Survivors Insurance Trust Fund and the Federal Dis-
ability Insurance Trust Fund established under section 201 of the 
Social Security Act (42 U.S.C. 401) and the Social Security Equiva-
lent Benefit Account established under section 15A(a) of the Rail-
road Retirement Act of 1974 (45 U.S.C. 14 231n-1(a)) amounts 
equal to the reduction in revenues to the Treasury by reason of this 
section (without regard to this subsection). Amounts appropriated 
by the preceding sentence shall be transferred from the general 
fund at such times and in such manner as to replicate to the extent 
possible the transfers which would have occurred to such Trust 
Fund or Account had this section not been enacted. 

(j) ADVANCE PAYMENTS.— 
(1) IN GENERAL.—Except as provided in paragraph (2), no ad-

vance payment of the credit under subsection (a) shall be al-
lowed. 

(2) ADVANCE PAYMENTS TO SMALL EMPLOYERS.— 
(A) IN GENERAL.—Under rules provided by the Secretary, 

an eligible employer for which the average number of full- 
time employees (within the meaning of section 4980H of 
the Internal Revenue Code of 1986) employed by such eli-
gible employer during 2019 was not greater than 500 may 
elect for any calendar quarter to receive an advance pay-
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ment of the credit under subsection (a) for such quarter in 
an amount not to exceed 70 percent of the average quar-
terly wages paid by the employer in calendar year 2019. 

(B) SPECIAL RULE FOR SEASONAL EMPLOYERS.—In the 
case of any employer who employs seasonal workers (as 
defined in section 45R(d)(5)(B) of the Internal Revenue 
Code of 1986), the employer may elect to substitute ‘‘the 
wages for the calendar quarter in 2019 which corresponds 
to the calendar quarter to which the election relates’’ for 
‘‘the average quarterly wages paid by the employer in cal-
endar year 2019’’. 

(C) SPECIAL RULE FOR EMPLOYERS NOT IN EXISTENCE IN 
2019.—In the case of any employer that was not in exist-
ence in 2019, subparagraphs (A) and (B) shall each be ap-
plied by substituting ‘‘2020’’ for ‘‘2019’’ each place it ap-
pears. 

(3) RECONCILIATION OF CREDIT WITH ADVANCE PAYMENTS.— 
(A) IN GENERAL.—The amount of credit which would (but 

for this subsection) be allowed under this section shall be 
reduced (but not below zero) by the aggregate payment al-
lowed to the taxpayer under paragraph (2). Any failure to 
so reduce the credit shall be treated as arising out of a 
mathematical or clerical error and assessed according to 
section 6213(b)(1) of the Internal Revenue Code of 1986. 

(B) EXCESS ADVANCE PAYMENTS.—If the advance pay-
ments to a taxpayer under paragraph (2) for a calendar 
quarter exceed the credit allowed by this section (deter-
mined without regard to subparagraph (A)), the tax im-
posed by chapter 21 or 22 of the Internal Revenue Code of 
1986 (whichever is applicable) for the calendar quarter 
shall be increased by the amount of such excess. 

(k) TREATMENT OF DEPOSITS.—The Secretary shall waive any 
penalty under section 6656 of the Internal Revenue Code of 1986 
for any failure to make a deposit of any applicable employment 
taxes if the Secretary determines that such failure was due to the 
reasonable anticipation of the credit allowed under this section. 

(l) REGULATIONS AND GUIDANCE.—The Secretary shall issue such 
forms, instructions, regulations, and guidance as are necessary— 

(1) to allow the advance payment of the credit under sub-
section (a) as provided in subsection (j)(2), subject to the limita-
tions provided in this section, based on such information as the 
Secretary shall require, 

(2) with respect to the application of the credit under sub-
section (a) to third party payors (including professional em-
ployer organizations, certified professional employer organiza-
tions, or agents under section 3504 of the Internal Revenue 
Code of 1986), including regulations or guidance allowing such 
payors to submit documentation necessary to substantiate the 
eligible employer status of employers that use such payors, and 

(3) to prevent the avoidance of the purposes of the limita-
tions under this section, including through the leaseback of 
employees. 

Any forms, instructions, regulations, or guidance described in para-
graph (2) shall require the customer to be responsible for the ac-
counting of the credit and for any liability for improperly claimed 
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credits and shall require the certified professional employer organi-
zation or other third party payor to accurately report such tax cred-
its based on the information provided by the customer. 

(m) APPLICATION.—This section shall only apply to wages paid 
after March 12, 2020, and before July 1, 2021. 

(n) PUBLIC AWARENESS CAMPAIGN.— 
(1) IN GENERAL.—The Secretary shall conduct a public 

awareness campaign, in coordination with the Administrator of 
the Small Business Administration, to provide information re-
garding the availability of the credit allowed under this sec-
tion. 

(2) OUTREACH.—Under the campaign conducted under para-
graph (1), the Secretary shall— 

(A) provide to all employers which reported not more 
than 500 employees on the most recently filed return of 
applicable employment taxes a notice about the credit al-
lowed under this section and the requirements for eligi-
bility to claim the credit, and 

(B) not later than 30 days after the date of the enact-
ment of this subsection, provide to all employers edu-
cational materials relating to the credit allowed under this 
section, including specific materials for businesses with not 
more than 500 employees. 

(o) EXTENSION OF LIMITATION ON ASSESSMENT.— 
(1) IN GENERAL.—Notwithstanding section 6501 of the Inter-

nal Revenue Code of 1986, the limitation on the time period for 
the assessment of any amount attributable to a credit claimed 
under this section shall not expire before the date that is 6 years 
after the latest of— 

(A) the date on which the original return which includes 
the calendar quarter with respect to which such credit is 
determined is filed, 

(B) the date on which such return is treated as filed 
under section 6501(b)(2) of such Code, or 

(C) the date on which the claim for credit or refund with 
respect to such credit is made. 

(2) DEDUCTION FOR WAGES TAKEN INTO ACCOUNT IN DETER-
MINING IMPROPERLY CLAIMED CREDIT.— 

(A) IN GENERAL.—Notwithstanding section 6511 of such 
Code, in the case of an assessment attributable to a credit 
claimed under this section, the limitation on the time pe-
riod for credit or refund of any amount attributable to a de-
duction for improperly claimed ERTC wages shall not ex-
pire before the time period for such assessment expires 
under paragraph (1). 

(B) IMPROPERLY CLAIMED ERTC WAGES.—For purposes of 
this paragraph, the term ‘‘improperly claimed ERTC 
wages’’ means, with respect to an assessment attributable to 
a credit claimed under this section, the wages with respect 
to which a deduction would not have been allowed if the 
portion of the credit to which such assessment relates had 
been properly claimed. 

* * * * * * * 
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1 FACT SHEET: Biden-Harris Report: ‘‘Advancing Equity Through the American Rescue Plan’’ 
(May 24, 2022). https://www.whitehouse.gov/briefing-room/statements-releases/2022/05/24/fact- 
sheet-biden-harris-report-advancing-equity-through-the-american-rescue-plan/. 

VII. ADDITIONAL VIEWS 

Supporting American working families and uplifting children are 
of paramount importance to Committee Democrats, which is why 
we have long fought to expand the Child Tax Credit. Committee 
Democrats helped advance H.R. 7024 in large part due to the sev-
eral enhancements it will make to this critical tax relief for work-
ing families. The measure, if signed into law by President Biden, 
will modify the computation of the Child Tax Credit amount to 
allow families with more than one child to compute the 
refundability maximum for each child concurrently: a significant 
difference for larger families. Additionally, H.R. 7024 will increase 
the refundability cap over the next three years, such that the re-
fundable credit will reach the same level as the base credit (which 
is adjusted for inflation in the bill as well). Finally, the bill will 
give eligible families the option to use their earned income from the 
prior year to calculate their child tax credit, a substantial benefit 
for taxpayers whose income may have fallen from one year to the 
next. 

Unfortunately, Committee Republicans rejected the opportunity 
to go even further to help working families by refusing to restore 
the expanded Child Tax Credit House Democrats delivered in the 
American Rescue Plan Act of 2021. The expanded Child Tax Credit 
brought child poverty to its lowest rate on record in 2021.1 Never 
before in modern memory has a newly-implemented program seen 
such immediate and tangible success, and this bill is a missed op-
portunity to revive that policy triumph. 

The American Rescue Plan vastly improved the credit by enact-
ing three principal changes: First, it increased the size of the credit 
from $2,000 per child to $3,600 per child (0–5 years old) and $3,000 
per child (6–17 years old), an essential increase for parents who 
struggle to afford the rising costs of child care and maintaining a 
household. Second, it made the credit fully refundable, ensuring 
that the full value of the credit was available to taxpayers with lit-
tle or no earned income, aiding those who needed it most. Finally, 
the American Rescue Plan changed the method of the credit’s deliv-
ery, issuing it in the form of monthly installments rather than a 
lump-sum with the tax return, so that families could draw on the 
benefit immediately and use the credit to meet their monthly ex-
penses. 

Committee Democrats continue efforts to combat the structural 
challenge of childhood poverty and strengthen the economy through 
supporting working families. While H.R. 7024 does not go as far it 
could to help American families, we are proud to support legisla-
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tion that will deliver for our nation’s children and put more money 
back in families’ pockets. 

Sincerely, 
RICHARD E. NEAL, 

Ranking Member. 
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RANKING MEMBER RICHARD E. NEAL, COMMITTEE ON 
WAYS AND MEANS, MARKUP OF H.R. 7024, ADDITIONAL 
VIEWS, FRIDAY, JANUARY 18, 2024 

Democrats are here today because of a simple truth: when we in-
vest in workers and families, we invest in our economy. Democrats’ 
2021 expansion of the Child Tax Credit put money back in the 
pockets of working families across the country, keeping the lights 
on and children fed. The results were resounding: historic reduc-
tions in child poverty and better lives for millions. 

When Republicans blocked the extension of this vital tax relief 
for middle-class families, Democrats never lost sight of its impor-
tance. We’ve worked tirelessly to see the Child Tax Credit revital-
ized and renewed, while Republicans have single-mindedly pursed 
tax breaks for the wealthy and well-connected, as we saw in their 
DOA Tax Scam 2.0 last summer. Indeed, today’s markup is only 
possible due to Democrats’ insistence on putting workers and their 
families first. 

While this bill is a start towards the future America’s children 
deserve, more could’ve been done. Republicans are once again let-
ting politics get in the way of good policy for America’s working 
families by refusing to expand the Child Tax Credit to include our 
country’s poorest children. If Democrats had our way, we’d have 
gone further. We know that when you grow the middle class, you 
grow the economy. 

Our Committee has important work to do, and the American peo-
ple depend on us to do it. When we held the Majority, we passed 
historic legislation that kickstarted our record economic growth and 
created jobs for American workers across the country. Instead of 
working together on policies that have a chance of being signed 
into law, the Majority has wasted nearly half this Congress on a 
fact-free ‘‘impeachment inquiry,’’ four potential government shut-
downs, and extreme, unworkable legislation. It’s time to put the po-
litical stunts aside and govern. 

I want to acknowledge the great work of my colleagues, who not 
only fought for the Child Tax Credit but also critical disaster tax 
relief, low-income housing credits, and tax relief to strengthen our 
relationship with Taiwan, among other top priorities. 

Cutting child poverty, putting families on a pathway to pros-
perity, and setting parents up to better participate in our workforce 
are all within our reach, and it’s my hope that today we can take 
a meaningful step forward on delivering them for the people. 

RICHARD E. NEAL, 
Ranking Member. 

Æ 
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